8§ 70.04 Sentence of inprisonnment for second violent felony offender.

1. Definition of second violent felony offender.

(a) A second violent felony offender is a person who stands convi cted
of a violent felony offense as defined in subdivision one of section
70. 02 after having previously been subjected to a predicate violent
felony conviction as defined in paragraph (b) of this subdivision.

(b) For the purpose of determ ning whether a prior conviction is a
predi cate violent felony conviction the following criteria shall apply:
(i) The conviction nmust have been in this state of a class A fel ony
(other than one defined in article two hundred twenty) or of a violent
felony of fense as defined in subdivision one of section 70.02, or of an

of fense defined by the penal law in effect prior to Septenber first,

ni net een hundred si xty-seven, which includes all of the essenti al

el enents of any such felony, or in any other jurisdiction of an of fense
whi ch includes all of the essential elenents of any such felony for
which a sentence to a termof inprisonnment in excess of one year or a
sentence of death was authorized and is authorized in this state

i rrespective of whether such sentence was inposed;

(ii) Sentence upon such prior conviction nust have been inposed before
commi ssi on of the present felony;

(iii) Suspended sentence, suspended execution of sentence, a sentence
of probation, a sentence of conditional discharge or of unconditi onal
di scharge, and a sentence of certification to the care and custody of
t he di vision of substance abuse services, shall be deened to be a
sent ence;

(iv) Except as provided in subparagraph (v) of this paragraph,
sent ence nmust have been inposed not nore than ten years before
comm ssion of the felony of which the defendant presently stands
convi ct ed;

(v) I'n calculating the ten year period under subparagraph (iv), any
period of time during which the person was incarcerated for any reason
between the tinme of conm ssion of the previous felony and the tine of
commi ssion of the present felony shall be excluded and such ten year
period shall be extended by a period or periods equal to the tinme served
under such incarceration

(vi) An offense for which the defendant has been pardoned on the



ground of innocence shall not be deened a predicate violent felony
convi cti on.

* 2. Authorized sentence. Wen the court has found, pursuant to the
provi sions of the crimnal procedure law, that a person is a second
violent felony offender the court nust inpose a determ nate sentence of
i mpri sonment which shall be in whole or half years. Except where
sentence is inposed in accordance with the provisions of section 70. 10,
the term of such sentence nust be in accordance with the provisions of
subdi vi sion three of this section.

* NB Effective until Septenber 1, 2027

* 2. Authorized sentence. Wen the court has found, pursuant to the
provi sions of the crimnal procedure law, that a person is a second
violent felony offender the court nust inpose an indeterm nate sentence
of inprisonment. Except where sentence is inposed in accordance with the
provi sions of section 70.10, the nmaxi mumterm of such sentence nust be
i n accordance with the provisions of subdivision three of this section
and the m ni num period of inprisonnent under such sentence nust be in
accordance with subdivision four of this section.

* NB Effective Septenber 1, 2027

* 3. Term of sentence. The termof a determ nate sentence for a second
violent felony offender nust be fixed by the court as foll ows:

(a) For a class B felony, the termnust be at |east ten years and nust
not exceed twenty-five years;

(b) For a class C felony, the termnust be at |east seven years and
nmust not exceed fifteen years; and

(c) For a class D felony, the termmnust be at |east five years and
must not exceed seven years.

(d) For a class E felony, the termmnust be at |east three years and
nmust not exceed four years.

* NB Effective until Septenber 1, 2027

* 3. Maxi mumterm of sentence. The maxi mumterm of an indeterm nate
sentence for a second violent felony offender nust be fixed by the court
as foll ows:

(a) For a class B felony, the termnust be at |east twelve years and
nmust not exceed twenty-five years;

(b) For a class C felony, the termnust be at |east eight years and
nmust not exceed fifteen years; and



(c) For a class D felony, the termmnust be at |east five years and
must not exceed seven years.

(d) For a class E felony, the termnust be at |east four years.

* NB Effective Septenber 1, 2027

* 4. M ninmum period of inprisonnment. The m ni mum period of
i mpri sonment under an indeterm nate sentence for a second violent felony
of fender must be fixed by the court at one-half of the maxi numterm
i nposed and nust be specified in the sentence.

* NB Effective Septenber 1, 2027



