8§ 60. 27 Restitution and reparation.

1. In addition to any of the dispositions authorized by this article,
the court shall consider restitution or reparation to the victimof the
crime and nmay require restitution or reparation as part of the sentence
i nposed upon a person convicted of an offense, and after providing the
district attorney with an opportunity to be heard in accordance with the
provi sions of this subdivision, require the defendant to nake
restitution of the fruits of his or her offense or reparation for the
actual out-of-pocket |oss caused thereby and, in the case of a violation
of section 190.78, 190.79, 190.80, 190.82 or 190.83 of this chapter, any
costs or losses incurred due to any adverse action taken agai nst the
victim The district attorney shall where appropriate, advise the court
at or before the tine of sentencing that the victimseeks restitution or
reparation, the extent of injury or econom c |oss or danage of the
victim and the anount of restitution or reparation sought by the victim
i n accordance with his or her responsibilities under subdivision tw of
section 390.50 of the crimnal procedure |law and article twenty-three of
t he executive law. The court shall hear and consider the information
presented by the district attorney in this regard. In that event, or
when the victiminpact statenment reports that the victimseeks
restitution or reparation, the court shall require, unless the interests
of justice dictate otherwise, in addition to any of the dispositions
authorized by this article that the defendant nmake restitution of the
fruits of the offense and reparation for the actual out-of-pocket |oss
and, in the case of a violation of section 190.78, 190.79, 190. 80,

190. 82 or 190.83 of this chapter, any costs or |losses incurred due to
any adverse action, caused thereby to the victim In the event that
restitution or reparation are not ordered, the court shall clearly state
its reasons on the record. Adverse action as used in this subdivision
shall nmean and include actual |loss incurred by the victim including an
anount equal to the value of the tinme reasonably spent by the victim
attenpting to renediate the harmincurred by the victimfromthe

of fense, and the consequential financial |osses fromsuch action.

2. \Whenever the court requires restitution or reparation to be made,
the court nust nake a finding as to the dollar anount of the fruits of



the of fense and the actual out-of-pocket |oss to the victimcaused by
the offense. In making this finding, the court must consider any victim
i npact statenment provided to the court. If the record does not contain
sufficient evidence to support such finding or upon request by the

def endant, the court nust conduct a hearing upon the issue in accordance
with the procedure set forth in section 400.30 of the crimnal procedure
| aw.

3. The provisions of sections 420.10, 420.20 and 420.30 of the
crimnal procedure |law shall apply in the collection and rem ssion of
restitution and reparation.

4. For purposes of the inposition, determ nation and coll ection of
restitution or reparation, the follow ng definitions shall apply:

(a) the term"offense" shall include the offense for which a defendant
was convicted, as well as any other offense that is part of the sane
crimnal transaction or that is contained in any other accusatory
i nstrunment di sposed of by any plea of guilty by the defendant to an
of f ense.

(b) the term"victim' shall include the victimof the offense, the
representative of a crinme victimas defined in subdivision six of
section six hundred twenty-one of the executive |law, an individual whose
identity was assumed or whose personal identifying information was used
in violation of section 190.78, 190.79 or 190.80 of this chapter, or any
person who has suffered a financial loss as a direct result of the acts
of a defendant in violation of section 190.78, 190.79, 190.80, 190.82 or
190. 83 of this chapter, a good samaritan as defined in section six
hundred twenty-one of the executive law and the office of victim
services or other governnental agency that has received an application
for or has provided financial assistance or conpensation to the victim
A victimshall also nmean any owner or |awful producer of a naster
recordi ng, or a trade association that represents such owner or | awf ul
producer, that has suffered injury as a result of an offense as defined
in article two hundred seventy-five of this chapter.

5. (a) Except upon consent of the defendant or as provided in
par agraph (b) of this subdivision, or as a condition of probation or



condi tional discharge as provided in paragraph (g) of subdivision tw of
section 65.10 of this chapter, the anopunt of restitution or reparation
required by the court shall not exceed fifteen thousand dollars in the
case of a conviction for a felony, or ten thousand dollars in the case
of a conviction for any offense other than a felony. Notw t hstanding the
provi sions of this subdivision, if an officer of a school district is
convicted of violating any section of article one hundred fifty-five of
this chapter where the victimof such crine is such officer's school
district, the court may require an anount of restitution up to the ful
anount of the fruits of the offense or reparation up to the full anount
of the actual out-of-pocket |oss suffered by the victim provided
further that in such case the provisions of paragraph (b) of this
subdi vi si on shall not apply.

(b) The court in its discretion may inpose restitution or reparation
i n excess of the anpbunts specified in paragraph (a) of this subdivision,
provi ded however that the anmobunt in excess nmust be limted to the return
of the victims property, including noney, or the equival ent val ue
t hereof ; and rei mbursenent for nedical expenses actually incurred by the
victimprior to sentencing as a result of the offense conmtted by the
def endant .

(c) If a corporation is found guilty of an offense involving the death
or serious physical injury of an enployee in violation of subparagraph
(iv) of paragraph (c) of subdivision two of section 20.20 of this
chapter, the court may order restitution or reparation in excess of the
anounts specified in paragraphs (a) and (b) of this subdivision.

6. Any paynent made as restitution or reparation pursuant to this
section shall not Iimt, preclude or inpair any liability for danmages in
any civil action or proceeding for an anmount in excess of such paynent.

7. In the event that the court requires restitution or reparation to
be made to a person and that person dies prior to the conpletion of said
restitution or reparation, the renaining paynents shall be nmade to the
estate of the deceased.

8. The court shall in all cases where restitution or reparation is
i nposed direct as part of the disposition that the defendant pay a



desi gnat ed surcharge of five percent of the entire anount of a
restitution or reparation paynent to the official or organization

desi gnat ed pursuant to subdivision eight of section 420.10 of the
crimnal procedure | aw. The desi gnated surcharge shall not exceed five
percent of the amount actually collected. Upon the filing of an
affidavit of the official or organization designated pursuant to
subdi vi si on ei ght of section 420.10 of the crimnal procedure |aw
denonstrating that the actual cost of the collection and adm nistration
of restitution or reparation in a particular case exceeds five percent
of the entire amount of the payment or the anount actually collected, as
the case may be, the court shall direct that the defendant pay an
addi ti onal surcharge of not nore than five percent of the entire anount
of a restitution or reparation paynent to such official or organization,
or the actual cost of collection or adm nistration, whichever is |ess
unl ess, upon application of the defendant, the court determ nes that

i nposition of such additional surcharge woul d cause undue hardship to

t he defendant, or any other person who is financially supported by the
def endant, or would otherwi se not be in the interest of justice. Such
addi ti onal surcharge, when added to the initial five percent surcharge,
shall not exceed ten percent of the anmount actually coll ected.

9. If the offense of which a person is convicted is a class A, class
B, class C, or class D felony involving the sale of a controlled
substance, as defined in article two hundred twenty of this chapter, and
no other victimwho is a person is seeking restitution in the case, the
term"victim' as used in this section, in addition to its ordinary
nmeani ng, shall mean any | aw enforcenent agency of the state of New York
or of any subdivision thereof which has expended funds in the purchase
of any controlled substance from such person or his agent as part of the
i nvestigation |leading to such conviction. Any restitution which nay be
required to be nade to a | aw enforcenent agency pursuant to this section
shall be limted to the anbunt of funds expended in the actual purchase
of such controlled substance by such | aw enforcenent agency, |ess the
anount of any funds which have been or will be recovered from any ot her
source, and shall not include a designated surcharge pursuant to
subdi vi sion eight of this section. Any | aw enforcenent agency seeking
restitution pursuant to this section shall file with the court and the



district attorney an affidavit stating that funds expended in the actual
purchase of a controlled substance for which restitution is being sought
have not been and will not be recovered from any other source or in any
other civil or crimnal proceeding. Any |aw enforcenent agency receivVving
restitution pursuant to this section shall pronptly transmt to the
commi ssi oner of the division of crimnal justice services a report
stating the dollar amount of the restitution received.

10. If the offense of which a person is convicted is defined in
section 150.10, 150.15 or 150.20 of this chapter, and no other victim
who is a person is seeking restitution in the case, the term"victin as
used in this section, in addition to its ordinary nmeani ng, shall mean
any nunicipality or volunteer fire conpany whi ch has expended funds or
wi || expend funds for the purpose of restoration, rehabilitation or
clean-up of the site of the arson. Any restitution which may be required
to be nade to a municipality or volunteer fire conmpany pursuant to this
section shall be limted to the amount of funds reasonably expended or
to be expended for the purpose of restoration, rehabilitation or
clean-up of the site of the arson, |ess the anobunt of any funds which
have been or will be recovered fromany other source, and shall not
i nclude a desi gnated surcharge pursuant to subdivision eight of this
section. Any nunicipality or volunteer fire conpany seeking restitution
pursuant to this section shall file with the court, district attorney
and defense counsel an affidavit stating that the funds reasonably
expended or to be expended for which restitution is being sought have
not been and will not be recovered fromany other source or in any other
civil or crimnal proceeding. For the purposes of this subdivision,
"volunteer fire conpany” neans a fire conpany as defined in paragraph a
of subdivision two of section one hundred of the general nmunicipal |aw

11. Notwi thstanding any other provision of this section to the
contrary, when a person is convicted of harm ng an animal trained to aid
a person with a disability in the second degree as defined in section
195. 11 of this chapter, or harmng an animal trained to aid a person
with a disability in the first degree as defined in section 195.12 of
this chapter, the court, in addition to any other sentence, shall order
t he paynment of restitution to the person with a disability who was ai ded



by such ani nal .

12. If the offense of which a person is convicted is defined in
section 155.25, 155.30, 155.35, 155.40 or 155.42 of this chapter, and
the property taken is tinber, the court may upon conviction, in addition
to any other sentence, direct the defendant to pay the rightful owner of
such tinber an anount equal to treble the stunpage val ue of the tinber
stolen as defined in section 71-0703 of the environmental conservation
| aw and for any permanent and substantial danage caused to the |and or
the i nmprovenents thereon as a result of such violation. Such reparations
shall be of such kind, nature and extent as will reasonably restore the
| ands affected by the violation to their condition i mediately before
the violation and may be nmade by physical restoration of such |ands
and/ or by the assessnment of nonetary paynent to rmake such restoration.

13. If the offense of which a person is convicted is defined in
section 240.50, subdivision one or two of section 240.55, section
240. 60, section 240.61, section 240.62 or section 240.63 of this
chapter, and no other victimwho is a person is seeking restitution in
the case, the term"victin as used in this subdivision, in addition to
the ordi nary neani ng, shall nean any school, nmunicipality, fire
district, fire conpany, fire corporation, anbulance association,
anbul ance corporation, or other |legal or public entity engaged in
provi di ng energency services which has expended funds for the purpose of
responding to a false report of an incident or false bonb as defined in
section 240.50, subdivision one or two of section 240.55, section
240. 60, section 240.61, section 240.62, or section 240.63 of this
chapter. Any restitution which may be required to be made to a victim
pursuant to this subdivision shall be limted to the anmount of funds
reasonabl y expended for the purpose of responding to such fal se report
of incident or false bonb, |ess the amount of any funds which have been
or will be recovered fromany other source and shall not include a
desi gnat ed surcharge pursuant to subdivision eight of this section. Any
victimseeking restitution pursuant to this subdivision shall file with
the court, district attorney and defense counsel an affidavit stating
that the funds reasonably expended for which restitution is being sought
have not been and will not be recovered fromany other source or in any



other civil or crimnal proceeding, except as provided for by section
3-112 of the general obligations |aw.

14. Where a transfer of probation has occurred pursuant to section
410.80 of the crimnal procedure |law and the probationer is subject to a
restitution condition, the departnent of probation in the county in
whi ch the order of restitution was inposed shall notify the appropriate
district attorney. Upon notification by the departnment of probation,
such district attorney shall file a certified copy of the judgnment with
the clerk of the county in the receiving jurisdiction for purposes of
establishing a first lien and to permt institution of civil proceedi ngs
pursuant to the provisions of subdivision six of section 420.10 of the
crimnal procedure |aw.



