8 460.30 Enterprise corruption; forfeiture.

1. Any person convicted of enterprise corruption my be required
pursuant to this section to crimnally forfeit to the state:

(a) any interest in, security of, claimagainst or property or
contractual right of any kind affording a source of influence over any
enterprise whose affairs he has controlled or in which he has
participated in violation of subdivision one of section 460.20 of this
article and for which he was convicted and the use of which interest,
security, claimor right by himcontributed directly and materially to
the crinme for which he was convicted unless such forfeiture is
di sproportionate to the defendant's gain fromhis association or
enpl oynent with the enterprise, in which event the jury nmay recomend
forfeiture of a portion thereof;

(b) any interest, including proceeds, he has acquired or maintained in
an enterprise in violation of subdivision one of section 460.20 of this
article and for which he was convicted unless such forfeiture is
di sproportionate to the conduct he engaged in and on which the
forfeiture is based, in which event the jury may recomend forfeiture of
a portion thereof; or

(c) any interest, including proceeds he has derived froman investnent
of proceeds in an enterprise in violation of subdivision one of section
460. 20 of this article and for which he was convicted unl ess such
forfeiture is disproportionate to the conduct he engaged in and on which
the forfeiture is based, in which event the jury may reconmrend
forfeiture of a portion thereof.

2. (a) Forfeiture nay be ordered when the grand jury returning an
i ndi ctment charging a person with enterprise corruption has received
evidence legally sufficient to establish, and providing reasonabl e cause
to believe, that the property or other interest is subject to forfeiture
under this section. In that event, the grand jury shall file a special
i nformation, not to be disclosed to the jury in the crimnal action
prior to verdict on the crimnal charges, specifying the property or
other interest for which forfeiture is sought and containing a plain and
conci se factual statement which sets forth the basis for the forfeiture.
Al ternatively, where the defendant has wai ved indi ctnent and consented



to be prosecuted by superior court information pursuant to article one
hundred ninety-five of the crimnal procedure |aw, the prosecutor nay
file, in addition to the superior court information charging enterprise
corruption, a special information specifying the property or other
interest for which forfeiture is sought and containing a plain and
conci se factual statement which sets forth the basis for the forfeiture.

(b) After returning a verdict of guilty on an enterprise corruption
count or counts, the jury shall be given the special information and
hear any additional evidence which is relevant and | egally adm ssible
upon the forfeiture count or counts of the special information. After
heari ng such evidence, the jury shall then deliberate upon the
forfeiture count or counts and, based upon all the evidence received in
connection with the indictnment or superior court information and the
special information, may, if satisfied by proof beyond a reasonabl e
doubt that the property or other interest, or a portion thereof, is
subject to forfeiture under this section return a verdict determ ning
such property or other interest, or portion thereof, is subject to
forfeiture, provided, however, where a defendant has waived a jury trial
pursuant to article three hundred twenty of the crimnal procedure |aw,
the court may hear and receive all of the evidence upon the indictnent
or superior court information and the special information and render a
verdi ct upon the enterprise corruption count or counts and the
forfeiture count or counts.

(c) After the verdict of forfeiture, the court shall hear argunents
and may receive additional evidence upon a notion of the defendant that
the verdict of forfeiture (i) is against the weight of the evidence, or
(ii) is, with respect to a forfeiture pursuant to paragraph (a) of
subdi vi sion one of this section, disproportionate to the defendant's
gain fromhis association or enploynment with the enterprise, or, with
respect to a forfeiture pursuant to paragraph (b) or (c) of subdivision
one of this section, disproportionate to the conduct he engaged in on
which the forfeiture is based. Upon such a finding the court nmay in the
interests of justice set aside, nodify, limt or otherw se condition an
order of forfeiture.

3. (a) An order of crimnal forfeiture shall authorize the prosecutor
to seize all property or other interest declared forfeited under this



section upon such terns and conditions as the court shall deem proper.

If a property right or other interest is not exercisable or transferable
for value by the prosecutor, it shall expire and shall not revert to the
convi cted person. The court ordering any forfeiture may remt such
forfeiture or any portion thereof.

(b) No person shall forfeit any right, title or interest in any
property or enterprise under this article who has not been convicted of
a violation of section 460.20 of this article. Any person other than the
convicted person claimng an interest in forfeited property or other
interest may bring a special proceeding to deternmne that claim before
or after trial, pursuant to section thirteen hundred twenty-seven of the
civil practice law and rul es, provided, however, that if such an action
is brought before trial, it may, upon notion of the prosecutor, and in
the court's discretion, be postponed by the court until conpletion of
the trial. In addition, any person claimng an interest in property
subject to forfeiture may petition for rem ssion as provided in
subdi vi si on seven of section thirteen hundred el even of such |aw and
rul es.

4. Al property and other interests which are crimnally forfeited
foll owi ng the cormencenent of an action under this article, whether by
pl ea, verdict or other agreenent, shall be disposed of in accordance
with the provisions of section thirteen hundred forty-nine of the civil
practice |law and rules. In any case where one or nore of the counts upon
whi ch a person is convicted specifically includes as a crimnal act a
violation of any offense defined in article two hundred twenty of this
chapter, the court shall determ ne what portion of that property or
interest derives fromor relates to such crimnal act, and direct that
distribution of that portion be conducted in the nmanner prescribed for
actions grounded upon offenses in violation of article two hundred
twenty.

5. Any person convicted of a violation of section 460.20 of this
article through which he derived pecuniary value, or by which he caused
personal injury or property damage or other |oss, nmay be sentenced to
pay a fine not in excess of three tinmes the gross val ue he gai ned or
three tines the gross | oss he caused, whichever is greater. Mneys so



coll ected shall be paid as restitution to victins of the crinme for

nmedi cal expenses actually incurred, |oss of earnings or property |oss or
damage caused t hereby. Any excess after restitution shall be paid to the
state treasury. In any case where one or nore of the counts upon which a
person is convicted specifically includes as a crimnal act a violation
of any offense defined in article two hundred twenty of this chapter,
the court shall determ ne what proportion of the entire pattern such
crimnal acts constitute and distribute such portion in the manner
prescri bed by section three hundred forty-nine of the civil practice |aw
and rules for forfeiture actions grounded upon of fenses in violation of
article two hundred twenty. Wen the court inposes a fine pursuant to
this subdivision, the court shall nmake a finding as to the anmount of the
gross val ue gained or the gross |oss caused. If the record does not
contain sufficient evidence to support such a finding the court may
conduct a hearing upon the issue. In inposing a fine, the court shal
consi der the seriousness of the conduct, whether the anmount of the fine
is disproportionate to the conduct in which he engaged, its inpact on
victinms and the enterprise corrupted by that conduct, as well as the
econoni ¢ circunstances of the convicted person, including the effect of
the inmposition of such a fine upon his i mediate famly.

6. The inposition of an order of crimnal forfeiture pursuant to
subdi vi sion one of this section, a judgnment of civil forfeiture pursuant
to article thirteen-A of the civil practice law and rules, or a fine
pursuant to subdivision five of this section or paragraph (b) of
subdi vi si on one of section 80.00 of this chapter, shall preclude the
i nposition of any other such order or judgnent of forfeiture or fine
based upon the same crimnal conduct, provided however that where an
order of crimnal forfeiture is inposed pursuant to subdivision one of
this section, an action pursuant to article thirteen-A of the civil
practice | aw and rul es may nonet hel ess be brought, and an order inposed
in that action, for forfeiture of the proceeds of a crine or the
substituted proceeds of a crinme where such proceeds are not subject to
crimnal forfeiture pursuant to subdivision one of this section. The
i nposition of a fine pursuant to subdivision five of this section or
par agraph (b) of subdivision one of section 80.00 of this chapter, shal
preclude the inposition of any other fine pursuant to any ot her



provi sion of this chapter.

7. Gther than as provided in subdivision six, the inposition of a
crimnal penalty, forfeiture or fine under this section shall not
preclude the application of any other crimnal penalty or civil renedy
under this article or under any other provision of |aw

8. Any paynent made as restitution to victins pursuant to this section
shall not limt, preclude or inpair any liability for danages in any
civil action or proceeding for an anmount in excess of such paynent.



