8§ 89. Ceneral provisions relating to access to records; certain cases.
The provisions of this section apply to access to all records, except as
her ei nafter specifi ed:

1. (a) The conmittee on open governnent is continued and shall consi st
of the lieutenant governor or the del egate of such officer, the
secretary of state or the del egate of such officer, whose office shal
act as secretariat for the conmttee, the comm ssioner of the office of
general services or the delegate of such officer, the director of the
budget or the del egate of such officer, and seven ot her persons, none of
whom shall hold any other state or |ocal public office except the
representative of |ocal governnments as set forth herein, to be appointed
as follows: five by the governor, at |east two of whom are or have been
representatives of the news nmedia, one of whom shall be a representative
of local governnment who, at the tine of appointnent, is serving as a
duly elected officer of a |local governnent, one by the tenporary
presi dent of the senate, and one by the speaker of the assenbly. The
persons appointed by the tenporary president of the senate and the
speaker of the assenbly shall be appointed to serve, respectively, until
the expiration of the terns of office of the tenporary president and the
speaker to which the tenporary president and speaker were el ected. The
four persons presently serving by appointnent of the governor for fixed
ternms shall continue to serve until the expiration of their respective
terms. Thereafter, their respective successors shall be appointed for
terms of four years. The nenber representing | ocal governnent shall be
appointed for a termof four years, so long as such nenber shall renain
a duly elected officer of a |local governnment. The commttee shall hold
no |l ess than two neetings annually, but may neet at any tinme. The
menbers of the committee shall be entitled to reinbursenent for actua
expenses incurred in the discharge of their duties.

(b) The commttee shall

i. furnish to any agency advi sory gui delines, opinions or other
appropriate information regarding this article;

ii. furnish to any person advi sory opi nions or other appropriate
i nformati on regarding this article;



iii. promulgate rules and regulations with respect to the
i npl ement ati on of subdivi sion one and paragraph (c) of subdivision three
of section eighty-seven of this article;

iv. request from any agency such assi stance, services and information
as will enable the conmttee to effectively carry out its powers and
duti es;

v. develop a form which shall be nade available on the internet, that
may be used by the public to request a record; and

Vi. report on its activities and findings regarding this article and
article seven of this chapter, including reconmendations for changes in
the law, to the governor and the |egislature annually, on or before
Decenber fifteenth.

2. (a) The commttee on public access to records nay pronul gate
gui delines regarding deletion of identifying details or wthhol ding of
records otherwi se avail able under this article to prevent unwarranted
i nvasi ons of personal privacy. In the absence of such guidelines, an
agency nmay delete identifying details when it makes records avail abl e.
(b) An unwarranted invasion of personal privacy includes, but shal
not be limted to:

i . disclosure of enploynent, nedical or credit histories or personal
ref erences of applicants for enpl oynent;

ii. disclosure of itens involving the nedical or personal records of a
client or patient in a nedical facility;

iii. sale or release of lists of nanes and addresses if such lists
woul d be used for solicitation or fund-raising purposes;

iv. disclosure of information of a personal nature when disclosure
woul d result in econom c or personal hardship to the subject party and
such information is not relevant to the work of the agency requesting or



mai ntaining it;

v. disclosure of informati on of a personal nature reported in
confidence to an agency and not relevant to the ordinary work of such
agency;

vi. information of a personal nature contained in a workers
conpensati on record, except as provided by section one hundred ten-a of
t he workers' conpensation | aw,

vii. disclosure of electronic contact informati on, such as an e-nai
address or a social network usernane, that has been collected froma
t axpayer under section one hundred four of the real property tax |aw, or

viii. disclosure of |aw enforcenent arrest or booki ng photographs of
an individual, unless public release of such photographs will serve a
specific | aw enforcenment purpose and disclosure is not precluded by any
state or federal |aws.

(c) Unless otherwi se provided by this article, disclosure shall not be
construed to constitute an unwarranted invasi on of personal privacy
pursuant to paragraphs (a) and (b) of this subdivision:

i. when identifying details are del eted,

ii. when the person to whom a record pertains consents in witing to
di scl osure;

iii. when upon presenting reasonable proof of identity, a person seeks
access to records pertaining to himor her; or

iv. when a record or group of records relates to the right, title or
interest in real property, or relates to the inventory, status or
characteristics of real property, in which case disclosure and providing
copi es of such record or group of records shall not be deened an
unwar rant ed i nvasi on of personal privacy, provided that nothing herein
shal |l be construed to authorize the disclosure of electronic contact
i nformati on, such as an e-mail address or a social network usernane,



that has been collected froma taxpayer under section one hundred four
of the real property tax |aw

2-a. Nothing in this article shall permt disclosure which constitutes
an unwarranted invasion of personal privacy as defined in subdivision
two of this section if such disclosure is prohibited under section
ni nety-si x of this chapter

2-b. For records that constitute | aw enforcenent disciplinary records
as defined in subdivision six of section eighty-six of this article, a
| aw enf or cenent agency shall redact the followi ng information from such
records prior to disclosing such records under this article:

(a) itens involving the nmedical history of a person enployed by a | aw
enf orcenment agency as defined in section eighty-six of this article as a
police officer, peace officer, or firefighter or firefighter/paranedic,
not including records obtained during the course of an agency's
i nvestigation of such person's m sconduct that are relevant to the
di sposition of such investigation;

(b) the hone addresses, personal tel ephone nunbers, personal cel
phone nunbers, personal e-nmil addresses of a person enployed by a | aw
enforcenment agency as defined in section eighty-six of this article as a
police officer, peace officer, or firefighter or firefighter/paranedic,
or a fam |y nenber of such a person, a conplai nant or any other person
naned in a | aw enforcenent disciplinary record, except where required
pursuant to article fourteen of the civil service law, or in accordance
wi t h subdi vision four of section two hundred eight of the civil service
|l aw, or as otherwi se required by |aw. This paragraph shall not prohibit
ot her provisions of |aw regarding work-rel ated, publicly available
i nformati on such as title, salary, and dates of enploynent;

(c) any social security nunbers; or

(d) disclosure of the use of an enpl oyee assi stance program nental
heal t h service, or substance abuse assi stance service by a person
enpl oyed by a | aw enforcenent agency as defined in section eighty-six of
this article as a police officer, peace officer, or firefighter or
firefighter/paramedic, unless such use is mandated by a | aw enf orcenent
di sciplinary proceedi ng that may ot herwi se be disclosed pursuant to this
article.



2-c. For records that constitute "l aw enforcenent disciplinary
records” as defined in subdivision six of section eighty-six of this
article, a |law enforcenent agency nay redact records pertaining to
technical infractions as defined in subdivision nine of section
eighty-six of this article prior to disclosing such records under this
article.

3. (a) Each entity subject to the provisions of this article, within
five business days of the receipt of a witten request for a record
reasonabl y described, shall make such record avail able to the person
requesting it, deny such request in witing or furnish a witten
acknow edgenent of the receipt of such request and a statenent of the
approxi mate date, which shall be reasonabl e under the circunstances of
t he request, when such request will be granted or denied, including,
where appropriate, a statenent that access to the record will be
determ ned in accordance with subdivision five of this section. An
agency shall not deny a request on the basis that the request is
vol um nous or that |ocating or review ng the requested records or
provi ding the requested copies is burdensone because the agency | acks
sufficient staffing or on any other basis if the agency nay engage an
out si de professional service to provide copying, programmng or other
services required to provide the copy, the costs of which the agency nay
recover pursuant to paragraph (c) of subdivision one of section
ei ghty-seven of this article. An agency may require a person requesting
lists of nanes and addresses to provide a witten certification that
such person will not use such lists of nanes and addresses for
solicitation or fund-raising purposes and will not sell, give or
ot herwi se nake avail abl e such |lists of nanes and addresses to any ot her
person for the purpose of allow ng that person to use such |lists of
nanes and addresses for solicitation or fund-raising purposes. |If an
agency deternmines to grant a request in whole or in part, and if
ci rcunst ances prevent disclosure to the person requesting the record or
records within twenty business days fromthe date of the acknow edgenent
of the receipt of the request, the agency shall state, in witing, both
the reason for the inability to grant the request within twenty business
days and a date certain within a reasonabl e period, depending on the



ci rcunst ances, when the request will be granted in whole or in part.
Upon paynent of, or offer to pay, the fee prescribed therefor, the
entity shall provide a copy of such record and certify to the
correctness of such copy if so requested, or as the case may be, shal
certify that it does not have possession of such record or that such
record cannot be found after diligent search. Nothing in this article
shall be construed to require any entity to prepare any record not
possessed or nmintained by such entity except the records specified in
subdi vi sion three of section eighty-seven and subdivi sion three of
section eighty-eight of this article. Wien an agency has the ability to
retrieve or extract a record or data nmamintained in a conputer storage
systemw th reasonable effort, it shall be required to do so. Wen doing
so requires | ess enployee tinme than engaging in manual retrieval or
redactions from non-el ectronic records, the agency shall be required to
retrieve or extract such record or data electronically. Any progranm ng
necessary to retrieve a record naintained in a conputer storage system
and to transfer that record to the medi umrequested by a person or to
allow the transferred record to be read or printed shall not be deened
to be the preparation or creation of a new record.

(b) Al entities shall, provided such entity has reasonabl e neans
avai |l abl e, accept requests for records submtted in the form of
el ectronic mail and shall respond to such requests by electronic mail,
using forns, to the extent practicable, consistent with the formor
fornms devel oped by the comm ttee on open governnment pursuant to
subdi vi sion one of this section and provided that the witten requests
do not seek a response in sone other form

(c) Each state agency, as defined in subdivision five of this section,
that maintains a website shall ensure its website provides for the
onl i ne subm ssion of a request for records pursuant to this article.

4. (a) Except as provided in subdivision five of this section, any
person deni ed access to a record nmay within thirty days appeal in
writing such denial to the head, chief executive or governing body of
the entity, or the person therefor designated by such head, chi ef
executive, or governing body, who shall within ten business days of the
recei pt of such appeal fully explain in witing to the person requesting
the record the reasons for further denial, or provide access to the



record sought. In addition, each agency shall imrediately forward to the
committee on open government a copy of such appeal when received by the
agency and the ensuing determ nation thereon. Failure by an agency to
conformto the provisions of subdivision three of this section shal
constitute a denial.

(b) Except as provided in subdivision five of this section, a person
deni ed access to a record in an appeal determ nation under the
provi si ons of paragraph (a) of this subdivision may bring a proceedi ng
for review of such denial pursuant to article seventy-eight of the civil
practice law and rules. In the event that access to any record is denied
pursuant to the provisions of subdivision two of section eighty-seven of
this article, the agency involved shall have the burden of proving that
such record falls within the provisions of such subdivision two. Failure
by an agency to conformto the provisions of paragraph (a) of this
subdi vi sion shall constitute a denial.

(c) The court in such a proceeding: (i) nay assess, agai nst such
agency involved, reasonable attorney's fees and other litigation costs
reasonably incurred by such person in any case under the provisions of
this section in which such person has substantially prevail ed, and when
the agency failed to respond to a request or appeal within the statutory
time; and (ii) shall assess, against such agency involved, reasonable
attorney's fees and other litigation costs reasonably incurred by such
person in any case under the provisions of this section in which such
person has substantially prevailed and the court finds that the agency
had no reasonabl e basis for denying access.

(d) (i) Appeal to the appellate division of the suprenme court nust be
made in accordance with subdivision (a) of section fifty-five hundred
thirteen of the civil practice |law and rul es.

(ii) An appeal from an agency taken from an order of the court
requiring disclosure of any or all records sought:

(A) shall be given preference;

(B) shall be brought on for argunent on such terns and conditions as
the presiding justice may direct, upon application of any party to the
proceedi ng; and

(C shall be deened abandoned if the agency fails to serve and file a
record and brief within sixty days after the date of service upon the
petitioner of the notice of appeal, unless consent to further extension



is given by all parties, or unless further extension is granted by the
court upon such terns as nay be just and upon good cause shown.

5. (a) (1) A person acting pursuant to |law or regul ati on who,
subsequent to the effective date of this subdivision, submts any
information to any state agency may, at the tine of subm ssion, request
that the agency except such information from di scl osure under paragraph
(d) of subdivision two of section eighty-seven of this article. Were
the request itself contains information which if disclosed would def eat
t he purpose for which the exception is sought, such information shal
al so be excepted from di scl osure.

(1-a) A person or entity who submts or otherw se nmakes avail abl e any
records to any agency, may, at any tine, identify those records or
portions thereof that nmay contain critical infrastructure information,
and request that the agency that maintains such records except such
i nformati on from di scl osure under subdivision two of section
ei ghty-seven of this article. Were the request itself contains
i nformati on which if disclosed woul d defeat the purpose for which the
exception is sought, such information shall also be excepted from
di scl osure.

(2) The request for an exception shall be in witing and state the
reasons why the information should be excepted from di scl osure.

(3) Information submitted as provided i n subparagraphs one and one-a
of this paragraph shall be excepted from di scl osure and be mai nt ai ned
apart by the agency fromall other records until fifteen days after the
entitlement to such exception has been finally determ ned or such
further tine as ordered by a court of conpetent jurisdiction.

(b) On the initiative of the agency at any tine, or upon the request
of any person for a record excepted from di sclosure pursuant to this
subdi vi si on, the agency shall:

(1) informthe person who requested the exception of the agency's
intention to determ ne whet her such exception should be granted or
conti nued,

(2) permt the person who requested the exception, within ten business
days of receipt of notification fromthe agency, to submt a witten
statenent of the necessity for the granting or continuation of such
exception;



(3) within seven business days of receipt of such witten statenent,
or within seven business days of the expiration of the period prescribed
for subm ssion of such statenent, issue a witten determ nation
granting, continuing or termnating such exception and stating the
reasons therefor; copies of such determ nation shall be served upon the
person, if any, requesting the record, the person who requested the
exception, and the conmttee on public access to records.

(c) A denial of an exception fromdisclosure under paragraph (b) of
t hi s subdi vi sion nay be appeal ed by the person subnmtting the
i nformati on and a denial of access to the record may be appeal ed by the
person requesting the record in accordance with this subdivision:

(1) Wthin seven business days of receipt of witten notice denying
the request, the person may file a witten appeal fromthe determ nation
of the agency with the head of the agency, the chief executive officer
or governing body or their designated representatives.

(2) The appeal shall be determ ned within ten business days of the
recei pt of the appeal. Witten notice of the determ nation shall be
served upon the person, if any, requesting the record, the person who
request ed the exception and the commttee on public access to records.
The notice shall contain a statement of the reasons for the
det erm nation

(d) (i) A proceeding to review an adverse determ nation pursuant to
par agraph (c) of this subdivision my be commenced pursuant to article
seventy-eight of the civil practice |aw and rul es. Such proceedi ng, when
brought by a person seeking an exception from di scl osure pursuant to
t hi s subdi vi sion, nust be conmenced within fifteen days of the service
of the witten notice containing the adverse determ nation provided for
i n subparagraph two of paragraph (c) of this subdivision. The proceedi ng
shal | be given preference and shall be brought on for argunent on such
ternms and conditions as the presiding justice my direct, not to exceed
forty-five days.

(ii) Appeal to the appellate division of the suprene court nust be
made in accordance with subdivision (a) of section fifty-five hundred
thirteen of the civil practice |law and rul es.

(iii) An appeal taken froman order of the court requiring disclosure:

(A) shall be given preference; and

(B) shall be brought on for argunent on such terns and conditions as



the presiding justice may direct, upon application by any party to the
proceedi ng; and

(C shall be deened abandoned when the party requesting an excl usion
fromdisclosure fails to serve and file a record and brief within sixty
days after the date of the notice of appeal, unless consent of further
extension is given by all parties, or unless further extension is
granted by the court upon such terns as nmay be just and upon good cause
shown.

(e) The person requesting an exception from di scl osure pursuant to
this subdivision shall in all proceedi ngs have the burden of proving
entitlenment to the exception.

(f) Where the agency denies access to a record pursuant to paragraph
(d) of subdivision two of section eighty-seven of this article, the
agency shall have the burden of proving that the record falls within the
provi si ons of such exception.

(g) Nothing in this subdivision shall be construed to deny any person
access, pursuant to the remaining provisions of this article, to any
record or part excepted from di sclosure upon the express witten consent
of the person who had requested the exception.

(h) As used in this subdivision the term"agency" or "state agency"
nmeans only a state departnent, board, bureau, division, council or
of fice and any public corporation the nmgjority of whose nenbers are
appoi nted by the governor.

6. Nothing in this article shall be construed to |imt or abridge any
ot herwi se available right of access at law or in equity of any party to
records. A denial of access to records or to portions thereof pursuant
tothis article shall not limt or abridge any party's right of access
to such records pursuant to the civil practice |aw and rules, the
crimnal procedure |aw, or any other |aw.

7. Nothing in this article shall require the disclosure of the hone
address of an officer or enployee, forner officer or enployee, or of a
retiree of a public retirenent systemof the state, as such termis
defined in subdivision twenty-three of section five hundred one of the
retirement and social security |law, nor shall anything in this article
require the disclosure of the name or hone address of a beneficiary of a



public retirenent systemof the state, as such termis defined in
subdi vi sion twenty-three of section five hundred one of the retirenent
and social security law, or of an applicant for appointnment to public
enpl oynent ; provi ded however, that nothing in this subdivision shal

limt or abridge the right of an enpl oyee organi zation, certified or
recogni zed for any collective negotiating unit of an enployer pursuant
to article fourteen of the civil service law, to obtain the name or hone
address of any officer, enployee or retiree of such enployer, if such
nanme or home address is otherw se avail able under this article.

8. Any person who, with intent to prevent the public inspection of a
record pursuant to this article, willfully conceals or destroys any such
record shall be guilty of a violation

9. When records nmintained electronically include itens of information
that woul d be avail able under this article, as well as itemnms of
i nformati on that may be withheld, an agency in designing its infornmation
retrieval methods, whenever practicable and reasonable, shall do so in a
manner that permts the segregation and retrieval of available itens in
order to provide maxi num public access.

10. Nothing in this article shall be construed to limt a person or
entity that is a party to any civil or crimnal action or proceeding
from gai ning access to records pursuant to this article relating to such
action or proceeding, provided, however, that nothing in this
subdi vi sion shall prevent the denial of access to such records or
portions thereof after providing particularized and specific
justification that such records may be w thheld pursuant to this
article.



