
                               ARTICLE 34

                            FUNERAL DIRECTING 

Title   I. General provisions (Secs. 3400-3404).

       II. Licensing and registration (Secs. 3420-3429).

      III. Practice of funeral directing; funeral establishments (Secs.

             3440-3444).

       IV. Enforcement and discipline; violations and penalties (Secs.

             3450-3457).

                                 TITLE I

                           GENERAL PROVISIONS 

Section 3400. Funeral directing; definitions.

        3401. Funeral directing; powers and duties of commissioner.

        3402. Funeral directing advisory board.

        3403. Funeral directing; fees; fines; penalties; dispositions.

        3404. Construction; inconsistent provisions of other laws.

  § 3400. Funeral directing; definitions. As used in this article,

unless otherwise stated, the following terms shall have the respective

meanings hereinafter set forth or indicated:

  (a) "Funeral director" means a person to whom a valid license as such

has been duly issued.

  (b) "Undertaker" means a person to whom a valid license as such has

been duly issued.

  (c) "Embalmer" means a person to whom a valid license as such has been

duly issued.

  (d) "Funeral directing" means the care and disposal of the body of a

deceased person and/or the preserving, disinfecting and preparing by

embalming or otherwise, the body of a deceased person for funeral

services, transportation, burial or cremation; and/or funeral directing

or embalming as presently known whether under these titles or

designations or otherwise.

  (e) "Undertaking" means the care, disposal, transportation, burial or

cremation by any means other than embalming of the body of a deceased

person.



  (f) "Embalming" means preparing, disinfecting and preserving, either

hypodermically, arterially or by any other recognized means the body of

a deceased person for burial, cremation or other final disposition.

  (g) "Funeral establishment" means a single physical location, address

or premises devoted to or used for the care and preparation of a body of

a deceased person for disposition and for mourning or funeral ceremonial

purposes.

  (h) "Burial" includes transportation and/or cremation.

  (i) "Advertisement" means the publication, dissemination, circulation,

or placing before the public, or causing directly or indirectly to be

made, published, disseminated, or placed before the public, any

announcement or statement in a newspaper, magazine, or other

publication, or in the form of a book, notice, circular, pamphlet,

letter, hand-bill, poster, bill, sign, placard, card, label, tag, or by

radio or television or any other means.

  (j) "Funeral firm" means an individual, partnership, corporation or

estate representative engaged in the business and practice of funeral

directing.

  (k) "Registered resident" means a person who passed a funeral

directing examination and who is duly registered as such with the

department while in the employ of a registered funeral firm and who is

engaged in the practice of funeral directing under the supervision of a

licensed funeral director or undertaker and embalmer; provided, however,

that a registered resident shall not have authority to sign any form or

document required by law which requires the signature of a licensed

funeral director or make funeral arrangements or own or manage a funeral

firm.

  (l) "Embalming fluid" means any chemicals or substances manufactured

primarily for use by licensed funeral directors, undertakers or

embalmers, or registered residents, to prepare, disinfect or preserve,

either hypodermically, arterially or by any other recognized means the

body of a deceased person for burial, cremation or other final

disposition.

  § 3401. Funeral directing; powers and duties of commissioner.  1. The

commissioner may, from time to time, make and adopt such rules and



regulations not inconsistent with law as may be necessary (a) in the

performance of his duties and in the administration of the provisions of

this article; and (b) to govern and regulate the conduct and transaction

of the business and practice of funeral directing, undertaking and

embalming.

  2. The commissioner shall:

  (a) ascertain what constitutes the best tests for determining whether

life is extinct, and shall prescribe the application of such tests, as

he may deem necessary;

  (b) investigate all alleged violations of law and of all rules and

regulations relating to funeral directing, undertaking, and embalming;

  (c) appoint such personnel as he may deem necessary, who, subject to

the supervision, direction, and control of the commissioner, shall

exercise the powers and perform the duties of the department and advise

the commissioner under this article.

  § 3402. Funeral directing advisory board.  1. There shall be in the

department a funeral directing advisory board consisting of ten members

who shall be appointed by the commissioner of health of whom three shall

be representatives of consumer interests, having no pecuniary interest,

affiliation or other association, direct or indirect, other than as

consumers, with any business affecting the disposal or burial of

deceased human beings, as the commissioner shall determine, six shall be

licensed funeral directors, undertakers or embalmers in this state,

having been actually engaged in the practice of funeral directing,

undertaking or embalming, as the case may be, for at least five years

prior to appointment and one member shall be an officer, director or

employee of a cemetery corporation. The term of each member of such

advisory board shall be three years, or until a successor is appointed,

and vacancies shall be filled for the unexpired term only. The

commissioner of health may remove any member of the board for

misconduct, incompetence or neglect of duty after such member shall have

been given a written statement of the charges and an opportunity to be

heard thereon.



  2. The board shall elect annually from its members a chairman and

vice-chairman and for the purpose of transacting its business shall meet

at least once every three months. Special meetings also may be held as

frequently as its business may require at the call of the chairman upon

the request of a majority of the members of the board or as requested by

the commissioner of health. Written notice of the time, place and

purpose of meetings shall be mailed by the secretary to all members at

least ten days before the date of the meeting. A quorum of the board

shall consist of not less than six members.

  3. Members of the advisory board shall receive no compensation, but

each shall be entitled to receive his reasonable expenses actually and

necessarily incurred in the performance of his duties.

  4. The commissioner shall designate an officer or employee of the

department to act as secretary of the board, who shall not be a member

of the board and who shall not receive any additional compensation

therefor.

  5. The commissioner shall request the advisory board to, and upon such

request the advisory board shall, or upon its initiative the advisory

board may

  (a) consider any matters relating to the practice of funeral

directing, undertaking or embalming, including any matter pertaining to

the administration and enforcement of this article and advise the

commissioner thereon;

  (b) recommend to the commissioner the establishment of such laws as

may be deemed necessary in respect to the practice of funeral directing;

  (c) recommend to the commissioner the promulgation of rules and

regulations not inconsistent with law, as may be deemed necessary, and

the amendment or repeal thereof;

  (d) recommend to the commissioner the commencement of any

investigation into improper practices of licensees;

  (e) report, within forty-five days after receipt, on any proposed

regulations, amendments thereto, or repeal thereof, prior to action

thereon by the commissioner;

  (f) review the applications for registration of candidates for either



practical or academic training and make recommendations to the

commissioner for the acceptance or rejection thereof.

  (g) delegate one member of the board to attend any formal disciplinary

hearing and subsequent proceedings involving an alleged violation of

this article. The board shall not delegate a member who practices

funeral directing, embalming or undertaking in the same judicial

district as an accused licensee.

  6. The advisory board shall have no executive, administrative or

appointive powers or duties.

  § 3403. Funeral directing; fees; fines; penalties; dispositions. 1.

All fees, fines, penalties and other moneys derived from the operation

of this article or rules promulgated pursuant thereto shall be paid to

the department and on the fifth day of each month shall be paid by the

department to the state treasury.

  2. Moneys received pursuant to this article may be refunded to the

applicant on proof satisfactory to the commissioner that:

  (a) such moneys were in excess of the amounts required by law;

  (b) examination for which application has been made and for which fee

has been paid was denied;

  (c) the individual, corporation, or association which applied for

registration or license has ceased business prior to commencement of the

period of such registration or license because of death, dissolution, or

removal from the state.

  3. (a) All licensing and registration fees collected pursuant to this

article shall be deposited into the miscellaneous special revenue fund -

339, the funeral directing program account, which is hereby established.

  (b) Monies available in the funeral directing program account shall be

used to support the department's activities relating to ensuring

compliance with the provisions of this chapter as they relate to the

practice of funeral directing.



  § 3404. Construction; inconsistent provisions of other laws.  The

provisions of this article shall supersede any inconsistent provisions

of any general, special, or local law.

                                TITLE II

                       LICENSING AND REGISTRATION 

Section  3420. Funeral directing; license to practice required;

                exceptions.

         3421. Funeral directing; requirements for license to practice.

         3422. Funeral directing; licensing examinations; content;

                 procedure.

         3423. Funeral directing; undertakers and embalmers;

                 requirements for license to practice; examinations.

         3424. Funeral directing; reports by trainees, employees and

                 schools.

         3425. Funeral directing; schools; approval.

         3426. Funeral directing; licensing reciprocity with other

                 states.

         3427. Funeral directing; issuance of duplicate licenses.

         3428. Funeral directing; registration of licenses; fees.

         3429. Continuing education for funeral directors.

  § 3420. Funeral directing; license to practice required; exceptions. 

1. No person shall engage in the business or practice of funeral

directing, undertaking, or embalming or transact or hold himself out as

transacting or practicing or as being entitled to transact or practice

funeral directing, undertaking or embalming in this state unless duly

licensed according to law, and registered under the provisions of this

article, except that nothing in this article contained shall prohibit

embalming:

  (a) by commissioned medical officers in the armed forces of the United

States or in the United States public health service while on active

duty in the respective service; or,

  (b) by any one actually serving as a member of the resident medical

staff of any legally incorporated hospital; or,



  (c) by any person duly licensed to practice as a physician or surgeon

in this state.

  2. A person who holds a license as a funeral director, undertaker or

embalmer, as defined herein, and is registered as required herein, shall

be entitled to practice as defined and limited by the provisions of the

law at the time the license was issued, except as otherwise provided by

this article.

  3. Notwithstanding the foregoing provisions of this section, the

commissioner may in his discretion enter into an agreement with another

state of the United States or a province of the Dominion of Canada,

pursuant to which agreement any person, duly licensed and registered as

a funeral director, undertaker or the equivalent thereof by and in such

other state or province, may enter into this state for the sole purposes

of removing to such other state or province dead human bodies,

supervising the delivery to or removal from a common carrier of such

bodies, or burying, cremating, or supervising funeral services over dead

human bodies brought from such other state or province as though such

person were duly licensed and registered by and in this state except

that such person shall not maintain an establishment, advertise or hold

himself out directly or through any agent or agency or otherwise as a

funeral director, undertaker or the equivalent thereof other than in the

state or province in which he is registered and licensed.

  § 3421. Funeral directing; requirements for license to practice. 1. In

order to be licensed, an applicant for licensure shall pass a funeral

directing examination prepared or approved by the department to

determine his knowledge and fitness therefor, as required by this

article. No person shall be permitted to enter funeral director school,

apply for a funeral directing examination or apply for a funeral

directing license without submitting to the department satisfactory

evidence of good moral character.

  2. Except as provided in subdivision three, the department shall admit

to examination any applicant who pays a fee of forty dollars and submits



evidence subscribed and affirmed as true under the penalties of perjury

and satisfactory to the department that the applicant:

  (a) is a citizen of the United States or a noncitizen lawfully

admitted for permanent residence in the United States;

  (b) has satisfactorily completed a course of collegiate level study in

funeral service, the curriculum of which has been approved by the

department, consisting of not less than ninety quarter credits or sixty

semester credits in an institution or institutions approved by the

department or an accrediting agency recognized by the department;

  (c) has upon entering an approved institution as herein provided for

the purpose of beginning his funeral service study, registered as a

student with the department upon a form to be provided by the

department, and has paid to the department a registration fee of fifty

dollars.

  3. Delay in registering as a student as herein required may be

excused, in the discretion of the commissioner.

  4. The department shall issue a license to practice funeral directing

to an applicant for such license on the basis of the following

procedures:

  (a) who shall have successfully passed the examination as herein

provided in subdivision one of this section, and

  (b) who pays a fee of one hundred twenty-five dollars, and

  (c) who, after having passed such examination, serves a one year

period as a registered resident in a manner satisfactory to the

department, and

  (d) who, has passed a second examination after or during the serving

of a one year period as a registered resident. The said examination

shall be on the New York state laws, rules and regulations relating to

funeral directing and shall be prepared or approved by the department of

health.

  § 3422. Funeral directing; licensing examinations; content; procedure. 

1. The commissioner shall determine the subjects of examination of

applicants for license to practice funeral directing, undertaking or



embalming, and the scope, content and character, of such examinations

which in any examination shall be the same for all candidates.

  2. Examinations shall be held twice in each year.

  3. A candidate who fails to attain a passing grade on his or her

licensing examination is entitled to a maximum of three re-examinations;

provided, however, that if such candidate fails to attain a passing

grade within three years after completion of his or her training, he or

she must requalify in accordance with the provisions of the public

health law and rules and regulations promulgated thereunder existing and

in force as of the date of subsequent application for licensing

examination, except that a satisfactorily completed required course of

study need not be recompleted. A candidate inducted into the armed

forces of the United States during or after completion of training may

(a) after honorable discharge or (b) after a discharge other than bad

conduct or dishonorable where the candidate (i) has a qualifying

condition, as defined in section one of the veterans' services law, or

(ii) is a discharged LGBT veteran, as defined in section one of the

veterans' services law, and upon proper application as required by the

department be eligible for an exemption with respect to time served in

such service.

  4. Following the close of every written examination prepared and

administered by the department the questions submitted and the answers

made thereto by the applicant together with a record stating in detail

the result of the examination for each candidate shall be kept by the

department for a period of one year. These may be destroyed at the end

of such period.

  § 3423. Funeral directing; undertakers and embalmers; requirements for

license to practice; examinations.  1. The department shall continue to

hold re-examinations as may be necessary, as provided by former article

fourteen of the public health law, as amended, and the rules and

regulations promulgated thereunder for applicants who have prior to July

first, nineteen hundred fifty-one, taken and failed to pass an



examination for undertaker or embalmer license until December

thirty-first, nineteen hundred sixty-three.

  2. The department shall admit to such re-examinations any applicant

who pays a fee of five dollars, is registered as a trainee with the

department and is otherwise qualified in accordance with former article

fourteen of the public health law as amended.

  3. The department shall issue an undertaker or embalmer license to

those who, upon payment of a fee of ten dollars, qualify in accordance

with the provisions of this section, and who pass such re-examination.

  4. An undertaker or embalmer license shall entitle the holders thereof

to practice undertaking or embalming, respectively.

  5. Any person who was a duly registered trainee on April first,

nineteen hundred forty-five, and, was in the armed forces of the United

States on April first, nineteen hundred forty-five, and whose training

and experience shall have been interrupted by his service in the armed

forces of the United States, shall be permitted to resume his training

and experience at any time within one year after the date of his

discharge from active service. The department shall continue to hold

examinations for such candidates for undertaking and embalmer licenses

and to issue such licenses as herein provided.

  § 3424. Funeral directing; reports by trainees, employees and schools. 

1. Each trainee and the employer and funeral director school shall:

  (a) maintain and file such periodic records and reports as the

department shall require; and

  (b) notify the department promptly of any change in school

registration or change of employment.

  § 3425. Funeral directing; schools; approval.  1. Any school for

funeral directors may apply to the commissioner for the issuance of a

certificate of approval as maintaining a satisfactory standard, so that



students desiring to engage in the business or practice of funeral

directing in the state of New York may receive credit for attendance at

such school.

  2. Such application shall be made upon a form prescribed and furnished

by the commissioner which shall contain such information as the

commissioner may require.

  3. (a) The commissioner shall cause to be made such investigation and

inspection of such school as he may deem necessary, and thereafter the

department shall issue a certificate of approval to each school for

funeral directors approved by the department as maintaining a

satisfactory standard.

  (b) A certificate of approval issued under this section shall be valid

for one year.

  4. (a) A school for funeral directors located outside the state of New

York shall pay the traveling and other expenses incurred by

representatives of the department in making such investigation and

inspection as the commissioner may prescribe.

  (b) Each certificate of approval may be renewed for additional periods

of one year.

  5. The commissioner may, in lieu of the foregoing approval procedures,

accept the certification of accreditation issued by an accrediting

organization recognized by the department of health.

  § 3426. Funeral directing; licensing reciprocity with other states. 

The commissioner, in his or her discretion, and otherwise subject to the

provisions of this article and the rules of the department promulgated

thereunder prescribing the qualifications for funeral director license,

may endorse, without examination, a funeral director license issued by

the proper authorities of any other state or political subdivision of

the United States, upon payment of a fee of three hundred dollars, and

upon submission of evidence satisfactory to the commissioner:

  (a) that such other state or political subdivision of the United



States maintains a system and standard of qualification and examination

for funeral director license, which is substantially equivalent to those

required in this state; and,

  (b) that such other state or political subdivision of the United

States gives similar recognition and endorsement to licenses of this

state; and,

  (c) that the applicant for such endorsement, since receiving his

license from such other state or political subdivision of the United

States, has been engaged in the practice of funeral directing for three

years or more in one or more of the states or political subdivisions of

the United States; and,

  (d) that such applicant for endorsement is actually engaged in the

practice of funeral directing at the time of application for endorsement

and is in good and regular standing as a funeral director in each state

or political subdivision of the United States from which he has ever

received a funeral director license.

  § 3427. Funeral directing; issuance of duplicate licenses. Upon

receipt of satisfactory evidence that a license or certificate has been

lost, mutilated or destroyed, the department may issue a duplicate

license or certificate upon such terms and conditions as the

commissioner shall prescribe, and upon payment of a fee of twenty

dollars.

  § 3428. Funeral directing; registration of licenses; fees. 1. (a)

Every person who, within the state, practices as a funeral director,

undertaker or embalmer and every person, partnership or corporation who

or which owns or operates within the state a funeral firm as herein

defined shall biennially apply to the department for an appropriate

certificate of registration and report, in a statement subscribed and

affirmed as true under the penalties of perjury, any facts requested by

the department.

  (b) Such report by a corporation also shall set forth the name,

residence address and title of each of its officers and directors and

the name and residence address of each stockholder and other person,



firm and corporation having a ten per centum or greater proprietary,

beneficial, equitable or credit interest therein.

  (c) Every such report also shall contain a statement as to whether the

applicant and, if a partnership, any partner and, if a corporation, any

of the officers, directors, stockholders or other persons, firms or

corporations required to be listed therein had been convicted of a crime

in the two year period immediately preceding the date of such

application. Such statement shall identify such crime and the

jurisdiction involved and the disposition of the charge.

  (d) Every such report shall contain a statement as to whether the

applicant and, if a partnership, any partner and, if a corporation, any

of the officers, directors, stockholders or other persons, firms or

corporations required to be listed therein, or any funeral firm with

which such applicant, partner, officer, director, stockholder, person,

firm or corporation has been affiliated, has been found in violation of

the provisions of this article or any statute, rule or regulation

relating to funeral directing. Such statement shall identify such

statute, rule or regulation and the disposition of any proceeding

thereon.

  (e) In addition to such report, every person, partnership or

corporation herein required to apply for a certificate shall without

delay inform the department by written statement of his conviction, or

of the conviction of any member of the partnership, or, if a

corporation, of the conviction of any of its officers, directors,

stockholders or other persons, firms or corporations required to be

reported as provided by paragraph (b) of this subdivision.

  (f) In addition to any report required pursuant to this section, every

person, partnership or corporation herein required to apply for a

certificate of registration pursuant to this article shall provide

notice to the department of the proposed: (i) sale or transfer of all or

substantially all of the assets of a funeral firm, (ii) the sale or

transfer of a controlling interest of such funeral firm, or (iii) the

termination of the business of such funeral firm where there is no

transferee of assets or stock. For purposes of this section, the term

"controlling interest" shall mean a fifty-one percent interest in a

partnership or fifty-one percent of the issued and outstanding shares of

stock of a corporation. In the case of subparagraphs (i) and (ii) of



this paragraph, such notice to the department shall identify the

transferee or transferees of the assets or controlling interest and

contain a listing of the names and addresses of the persons who

deposited moneys with the funeral firm pursuant to section four hundred

fifty-three of the general business law, and the amount to be

transferred to the transferee or transferees. In the case of the

termination, cessation of operation or discontinuation of the firm where

there is no transferee, such notice shall contain a listing of the names

and addresses of the persons who deposited funds with the funeral firm,

the amount held in trust by such funeral firm and the proposed

disposition of the moneys so held by such funeral firm. All such notices

shall be provided to the department not less than ten days after the

sale or transfer of such funeral firm or not less than thirty days prior

to the termination, cessation of operation or discontinuation of the

business of such funeral firm.

  2. (a) An undertaker or embalmer shall pay to the department a

biennial registration fee of sixty-two dollars and fifty cents.

  (b) A funeral director shall pay a biennial registration fee of one

hundred twenty-five dollars; however, initial registration shall not

require such fee.

  (c) Only a registered funeral firm may operate, or engage in the

business and practice of funeral directing. Said business and practice

must be conducted from an approved funeral establishment. In the event a

funeral firm conducts its business from more than one funeral

establishment, the firm must be registered from each such establishment.

In the event more than one firm conducts its business from the same

funeral establishment, each firm must be registered from the

establishment and have an individual manager representing that firm at

that establishment. The initial registration fee for each required

registration is four hundred dollars for the period ending with the then

current biennial registration period, and the biennial registration fee

thereafter is three hundred dollars.

  (d) The owner of a funeral firm shall pay a registration fee of one

hundred dollars for the amendment of a certificate of registration to

indicate a change of location, change of manager or change in firm name

thereof.



  (e) For failure to register, an additional fee of ten dollars for each

delay of thirty days or part thereof beyond the first day of the

biennial registration period shall be added to the regular fee. The

commissioner may, for good cause shown, waive or compromise all or any

part of this additional fee.

  3. (a) Upon verification of the statements thus reported and the

receipt of the requisite fee, the commissioner shall issue a certificate

of registration; except that, in those instances where a conviction

shall have been reported as herein required, or upon other proof

thereof, and in the case of a funeral firm where an applicant or, if a

partnership, any partner or, if a corporation, any of its officers,

directors, stockholders or other persons, firms or corporation required

to be reported as provided by paragraph (b) of subdivision one of this

section, or any funeral firm with which such applicant, partner,

officer, director, stockholder, person, firm or corporation has been

affiliated, has committed repeated violations of the provisions of this

article or any statute, rule or regulation relating to funeral

directing, or has committed a significant violation, as defined by the

commissioner pursuant to rule and regulation, of the provisions of this

article or any statute, rule or regulation relating to funeral

directing, the commissioner may deny an application for a certificate.

  (b) The commissioner shall afford the applicant an opportunity to be

heard at a hearing, on due notice, conducted in accordance with the

provisions of this chapter, prior to the issuance of any order or

determination denying such application.

  4. The commissioner shall establish by rule and regulation the

beginning date of the biennial registration period. In the event that a

change in the established beginning date of the biennial registration

period requires an adjustment in the duration of a registration period,

there shall be a proportionate adjustment in the prescribed fee.

  5. Each licensee who applies for registration as a funeral director,

undertaker or embalmer during the second year of a biennial registration

period shall pay a fee of twenty-five dollars for funeral director

registration or twelve dollars and fifty cents for undertaker



registration, and twelve dollars and fifty cents for embalmer

registration. However, initial registration for funeral directors shall

not require such fee.

  6. If any funeral director, undertaker or embalmer continues to

practice, or any owner continues to operate a funeral firm, without

registration, as herein provided, his license or business registration

may be suspended or revoked by the department in accordance with the

provisions of this article.

  7. A funeral director, undertaker or embalmer who has been heretofore

duly licensed and registered to practice in this state whose license

shall not have been revoked or suspended, and who either before or after

registration as required by this section shall have temporarily

abandoned the practice of funeral directing, undertaking or embalming,

or shall have removed from the state, may register within the state upon

complying with the provisions of this section for registration, and

also, filing with the department a statement of such facts subscribed

and affirmed by him as true under the penalties of perjury.

  8. Every funeral director, undertaker or embalmer shall communicate

with the department in the event that the application blank for

registration fails to reach them.

  9. A funeral director, undertaker or embalmer who has been heretofore

duly licensed and registered to practice in this state whose license

shall not have been revoked or suspended and who no longer practices

funeral directing, may apply for an inactive certificate of

registration. The fee for an inactive certificate of registration shall

be the same amount as the regular certificate of registration. Upon

complying with the provisions of this section and section three thousand

four hundred twenty-nine of this title for registration, a regular

certificate of registration shall be reinstated. An inactive registrant

shall be considered duly licensed and registered solely for the purposes

of section three thousand four hundred forty-three of this article,

provided, however, that any such registrant using his or her name in any

advertising or promotional materials shall disclose their inactive



status in such materials.

  § 3429. Continuing education for funeral directors. 1. Definitions. As

used in this section:

  (a) "Biennium" means any two-year period for registration of

individuals licensed to practice funeral directing or embalming in this

state pursuant to section three thousand four hundred twenty-eight of

this title;

  (b) "Continuing education" means a course of instruction in a field of

funeral directing, within the subjects listed in subdivision five of

this section, taught by a provider registered with the department under

subdivision four of this section;

  (c) "Contact hour" means a period of between fifty and sixty minutes,

continuously measured;

  (d) "Provider" means a national, state or local trade association of

funeral directors, a school for funeral directors approved under section

three thousand four hundred twenty-five of this title or, with prior or

provisional approval of course content by the department under

subdivision four of this section, any other person or organization

desiring to offer continuing education;

  (e) "Trade association" means an organization, whether incorporated or

not, whose primary class of members consists of ten or more firms under

separate ownerships or twenty individuals in different employment, all

registered under section three thousand four hundred twenty-eight of

this title in an aspect of funeral service, which has been organized and

maintained for at least two years prior to offering continuing education

under this section for the collective benefit of its members.

  2. Requirement. (a) Every person who renews a certificate of

registration under section three thousand four hundred twenty-eight of

this title shall file with the department, along with his or her

biennial application for renewal, a certification attesting to the

course or programs of instruction taken and successfully completed by

such person and which clearly demonstrates that the person has completed

the minimum number of hours of continuing education within the current

biennium as set forth in subdivision three of this section.



  (b) The department shall provide a certification form which shall

require the following information:

  (i) Applicant's full name and registration number;

  (ii) Applicant's statement that he or she attended a specified number

of hours of continuing education within the current biennium, consisting

of courses identified by sponsor, date, location, and length of time in

hours; and

  (iii) Applicant's signature and date.

  (c) This subdivision shall not apply to a funeral director, undertaker

or embalmer who is an inactive registrant pursuant to subdivision nine

of section three thousand four hundred twenty-eight of this title.

  3. Minimum hours. The minimum hours of continuing education which an

individual renewing registration must complete are:

  (a) to renew for the first biennium commencing on June thirtieth, two

thousand two, six hours within the current biennium concluding on such

date.

  (b) to renew for all subsequent biennia, twelve hours within each

biennium, including at least two hours relating to applicable New York

state laws and regulations affecting funeral directing, embalming and

preneed services, which may be provided by the department or a provider

registered pursuant to the provisions of subdivision four of this

section.

  4. Provider registration; course content approval. (a) Any person who

is a provider and who desires to offer continuing education shall first

register with the department and pay a registration fee of one hundred

fifty dollars for the first biennium. A provider once registered may

renew the registration for subsequent biennia for a fee of seventy-five

dollars per biennium. The provider shall submit with its registration

fee an affidavit which includes the following information and

statements:

  (i) Provider's name, address, telephone number, and, when known, names

of individual instructors;

  (ii) Provider's agreement to accept periodic monitoring of its courses

by the department;

  (iii) Provider's certification that the contents of each course are



within the scope of subdivision five of this section;

  (iv) Provider's commitment to verify attendance at each course and to

maintain attendance records for department inspection for five years;

  (v) Provider's commitment to establish a mechanism whereby licensees

may evaluate the quality and content of each course taken as well as the

provider's overall program when requested to do so by the department,

and to maintain records of such evaluations for department inspection

for five years;

  (vi) Provider's agreement to submit to the department such evidence as

is necessary to establish compliance with this section;

  (vii) Provider's acknowledgment that disapproval by the department of

a particular course or revocation of the provider's registration may

result in nonrecognition of hours of continuing education from that

provider; and

  (viii) Provider's signature and date and verification by a notary

public.

  (b) A registered provider which is required to obtain prior approval

of courses shall submit to the department a written description of each

course for which approval is requested, at least sixty days prior to the

first date the course is to be offered. If the department does not

disapprove the proposed course within ninety days of its receipt of the

written description and request for approval, the course shall be

considered approved provisionally for six months. Following the six

months of provisional approval, the department may make a final

determination disapproving the course. Notwithstanding such

determination, however, any individuals licensed pursuant to section

three thousand four hundred twenty-eight of this title shall receive

full continuing education credit for any course taken during the period

of provisional approval to fulfill the requirements of this section.

  (c) Any provider registered to offer continuing education under this

section shall require each person taking instruction to display or

provide, prior to admission or before the initiation of any such

instruction, personal photo identification in the form of an automobile

driver's license, passport or any other similar form of photo

identification issued by a governmental entity, or a trade association

as defined in this section. The provider may allow the use of a

photocopy of such identification for computer-based or distance learning



instruction.

  (d) The department may impose a fine of no less than the biennial

registration fee upon a provider who violates the provisions of this

section. For a second violation, the department may impose an additional

fine of up to five hundred dollars and suspend the registration for the

balance of the biennium. Nothing herein shall prevent the attorney

general from bringing a civil action against any provider offering

continuing education courses without the prior or provisional approval

of the department.

  (e) Registered provider status may be revoked by the department if the

reporting requirements contained in this section are not met or, if upon

review of the provider's performance, the department determines that the

content of the course materials, the quality of the continuing education

activities or the provider's performance does not meet the requirements

set forth herein. In such event, the department shall send the provider

by ordinary mail a notice of revocation. The revocation shall take

effect no less than sixty days from the date such mailed revocation is

postmarked. The provider may request a review of such revocation, and

the department shall determine the request within thirty days. The

decision of the department shall be final after such review.

  (f) Section twelve of this chapter shall not apply to this section;

provided, however, that any action by the department in suspending or

revoking a provider registration in accordance with this subdivision

shall be reviewable by the supreme court of the state of New York

pursuant to the provisions of article seventy-eight of the civil

practice law and rules.

  5. Subjects of continuing education. The subjects of continuing

education may be one or more of the following: aftercare, business

administration, religion, natural sciences, management services, data

processing, organ procurement, preneed services, jurisprudence (federal,

state, and local), restorative arts and embalming, funeral service

counseling, funeral customs, sanitation and infection control, and

hospice and similar outreach programs.

  6. Credit for preparation. A licensed funeral director may earn up to

two hours of continuing education credit for preparing an hour of



continuing education that he or she then teaches, and may earn the hour

solely for teaching that material the first time. No one may earn more

than six hours per biennium for preparation and teaching.

  7. Classroom time; minimum percentage. A funeral director shall take

at least fifty percent of his continuing education requirement each

biennium in the form of receiving live classroom instruction. The

remainder may be in other forms such as videotape, audiotape,

teleconference, satellite seminars, internet coursework, credits for

preparation, or correspondence coursework.

  8. Licensees in other states. A funeral director licensed as such by

the state of New York who is maintaining his or her registration in this

state while residing in another state is subject to the requirements of

this section. The department may grant a non-resident licensee credit

for continuing education as required by the state in which such licensee

resides, provided the department deems them equivalent to New York

continuing education requirements as set forth herein.

  9. Late filing; fines; grace period. (a) The department shall impose a

fine equal to the biennial registration fee upon a registrant who fails

to file the certification of continuing education within the time

prescribed under subdivision two of this section, for the first such

late filing. The department shall also allow such a registrant a grace

period of one hundred twenty days into the biennium to comply with this

section and to file the certification. After one hundred twenty days,

the department shall suspend the registration for the balance of the

biennium.

  (b) A registrant who violates the filing requirements and deadlines of

this section a second time shall, upon that and any subsequent

violations, be subject to an additional fine of no more than five

hundred dollars and suspension as the department may impose.

  (c) A person who holds an inactive certificate of registration who

wishes to reinstate an active registration shall complete twelve hours

of continuing education prior to obtaining such active registration.

  (d) A person whose registration has been suspended by the department

for violating the filing requirements contained in this subdivision and



who wishes to gain reinstatement of such registration shall complete

twelve hours of continuing education and pay a reinstatement fee of two

hundred fifty dollars to the department prior to obtaining reinstatement

of such registration.

  (e) With respect to paragraphs (a) and (b) of this subdivision, the

department shall send the registrant by ordinary mail a notice of

suspension. The suspension shall take effect no less than sixty days

from the date such mailed suspension is postmarked.

  10. Funeral directors shall be exempt from the mandatory continuing

education requirements prescribed herein for the biennium during which

they are first licensed.

  11. Enforcement. (a) The department may not renew the registration of

a licensed funeral director who has not complied with this section.

  (b) The department may audit at random the certifications of licensees

and the affidavits of providers, and may suspend or revoke the

registration and/or license of a person who has knowingly made a false

statement under oath.

                                TITLE III

          PRACTICE OF FUNERAL DIRECTING; FUNERAL ESTABLISHMENTS 

Section 3440.   Funeral directors; duty to use prescribed tests of

                  death.

        3440-a. Statement to be furnished by certain licensed persons,

                  funeral directors and funeral firms when funeral

                  arrangements are made.

        3441.   Funeral firms; operation by licensed persons.

        3441-a. Funeral arrangements; use of flag.

        3442.   Funeral directing; reports relating to moneys paid in

                  connection with agreements for funeral merchandise or

                  services in advance of need.

        3443.   Funeral directing; use of names; unlicensed persons

                  prohibited.

        3444.   Food service in funeral establishments.



  § 3440. Funeral directors; duty to use prescribed tests of death. 

Before removing the body of a deceased person from the place of death or

preparing it for burial by injection of fluid or otherwise, every

funeral director, undertaker or embalmer shall apply such tests as are

prescribed by the commissioner for determining whether life is extinct.

If the body is not to be embalmed the same tests shall be made before it

is prepared for burial.

  § 3440-a. Statement to be furnished by certain licensed persons,

funeral directors and funeral firms when funeral arrangements are made. 

Every person licensed pursuant to this article, including funeral

directors and funeral firms, shall furnish at the time funeral

arrangements are made for the care and disposition of the body of a

deceased person, a written statement showing thereon the price of the

funeral, which shall include an itemized list of the services and

merchandise to be furnished for such price and a statement of the cash

advances and expenditures to be advanced.

  § 3441. Funeral firms; operation by licensed persons. 1. No funeral

firm shall be operated within the state unless:

  (a) if the owner is an individual, he shall be a duly licensed funeral

director or undertaker; if the owner is a partnership organized at any

time after the seventh day of April in the year nineteen hundred

forty-four and first registered with the department after that date all

partners shall be duly licensed funeral directors or undertakers; if the

owner is a corporation, or is a partnership organized and registered

with the department before the seventh day of April in the year nineteen

hundred forty-four and having any unlicensed partners, or is the legal

representative of a deceased funeral director or undertaker, the manager

registered with the department shall be a duly licensed funeral director

or undertaker;

  (b) the owner shall biennially register with the department in

accordance with the provisions of this article;

  (c) the certificate of registration issued by the department to a



funeral firm shall be conspicuously displayed at the funeral

establishment for which the registration was issued;

  (d) the license of the registered manager of a registered firm, shall

be conspicuously displayed at the establishment for which the firm

registration was issued;

  (e) it shall be under the immediate and personal supervision,

direction, management, and control of a licensed funeral director or

undertaker, registered with the department, who shall not serve as the

manager at more than one funeral establishment for more than one firm;

  (f) all funeral directing, undertaking, and embalming shall be under

the immediate and personal supervision, direction, management, and

control of a duly licensed funeral director, undertaker and embalmer,

respectively; and,

  (g) the operation thereof and the maintenance of the establishment

shall conform to the rules and regulations of the department.

  2. A license or registration certificate granted or issued by the

department shall not be assignable or transferable.

  3. No funeral firm shall be operated or located on real property

owned, leased or under the control of a cemetery corporation, a family

cemetery corporation or a private cemetery corporation; or on real

property dedicated for cemetery purposes or land adjacent thereto, which

is owned, leased or under the control of a religious corporation,

county, town, village or municipal corporation.

  4. No funeral firm shall engage in the sale or cross-marketing of

goods or services with any cemetery corporation. Such prohibition shall

apply to any financial relationship and co-management between a funeral

firm and cemetery corporation. For the purposes of this subdivision,

"cross-marketing" shall include, but not be limited to, solicitation,

provider discounts (except as authorized by the regulations of the

commissioner), or carrying on business or affairs between a funeral firm

and cemetery corporation.

  § 3441-a. Funeral arrangements; use of flag.  Upon the request of the



person responsible for the payment for funeral arrangements made for the

care and disposition of the body of a deceased veteran, eligible under

federal law or regulations or section two hundred fifty-a of the

military law for the use of a United States flag for burial purposes,

every person licensed pursuant to this article, including funeral

directors and funeral firms, shall furnish a United States flag for the

covering of the casket at the time of the funeral free of charge. Notice

of the availability of such flag shall be given at the time the itemized

list of services is furnished.

  § 3442. Funeral directing; reports relating to moneys paid in

connection with agreements for funeral merchandise or services in

advance of need.  1. Every person licensed pursuant to this article,

including funeral directors and funeral firms, receiving moneys in

connection with agreements to furnish merchandise or services in

connection with a funeral or burial, wherein the merchandise is not to

be delivered or the personal services rendered until the occurrence of

the death of the person for whose funeral or burial such merchandise or

services are to be furnished, shall comply with the provisions of

section four hundred fifty-three of the general business law, furnish a

preneed statement to the person making such payment describing such

services and merchandise offered on a form prescribed by the

commissioner and shall maintain current records of the persons making

such payments or receiving such merchandise or services or having been

repaid moneys and shall maintain true copies of such agreements. Such

records and true copies of agreements shall be made available for

inspection and shall be made available during ordinary business hours

for copying upon written request by the commissioner or his or her

representative in connection with any investigation pursuant to this

article. Copies shall only be requested where the department has

received a complaint, either oral or written, or where the department

inspector has grounds to believe that serious or repeat violations of

this section have occurred.

  2. Only a funeral firm having a valid registration issued pursuant to

paragraph (c) of subdivision two of section thirty-four hundred



twenty-eight of this article or their duly authorized agent, may receive

and hold moneys in trust which have been paid in connection with an

agreement as described in subdivision one of this section.

  3. (a) Upon the sale or other transfer of any funeral firm, or the

transfer of control over such moneys, both the new owner and former

owner or the estate of the former owner, or both the persons currently

and formerly having control over such moneys, shall within thirty days

of such sale or transfer, notify, in writing, each such person who has

paid moneys of the sale or transfer, including the name and address of

the new and former owner. Compliance with the requirements of this

subdivision shall constitute compliance with the same notification

requirements found in subdivision five of section four hundred

fifty-three of the general business law. Copies of such notifications

shall be available for inspection and shall be made available during

ordinary business hours for copying upon written request by the

commissioner or his or her representative in connection with any

investigation pursuant to this article.

  (b) Upon the sale or other transfer of any funeral firm having

received moneys in connection with any agreement described in

subdivision one of this section or upon any transfer of control over

such moneys, the transferee shall be liable for compliance with all

provisions of this section and section four hundred fifty-three of the

general business law, including the repayment of any moneys and

provision of funeral merchandise and services, if the transferor or a

transferor's predecessor in interest was liable for compliance with the

requirements of this section and section four hundred fifty-three of the

general business law.  Such liability shall attach whether or not the

successor in interest has, upon conveyance of such funeral firm,

received such moneys or has knowledge of the existence of any agreements

described herein. Such liability shall attach where there is proof of a

valid agreement for providing funeral merchandise and services, and the

funeral firm, funeral director or undertaker has not refunded the moneys

received from the customer.

  (c) Upon the sale or other transfer of any funeral firm having

received such moneys, or upon a transfer of control of such moneys, the

transferor shall disclose a complete accounting of all moneys



transferred pursuant to such agreement to the transferee, including the

names and addresses of all persons who deposited moneys with such

funeral firm, the amount and location of such moneys, the names and

addresses of persons who have received refunds and the amount of such

refund.

  (d) Upon the termination, cessation of operation or discontinuation of

any funeral firm, or a successor in interest which has received moneys

in connection with any agreement described in subdivision one of this

section or is otherwise liable for compliance with the requirements of

this section or section four hundred fifty-three of the general business

law, such funeral firm or successor shall, within thirty days of such

termination, cessation of operation or discontinuation, repay all such

moneys and accrued interest as if a demand had been made therefor.

  4. Records required by this section to be maintained and true copies

of agreements shall be retained for four years following the provisions

of funeral merchandise and services. In the event the funds are returned

to the person who deposited the money or their representative, such

records, including the record of return of funds shall be retained for a

period of four years after the sale, transfer, termination, cessation of

operation or discontinuance of the funeral firm.

  § 3443. Funeral directing; use of names; unlicensed persons

prohibited.  1. The name of any living person who has not been duly

licensed and is not duly registered as specified in this article shall

not be

  (a) shown or displayed upon or in any funeral establishment; or,

  (b) used alone, in, as part of, or in connection, association,

combination, or together with the name or title of any person, firm,

corporation or other form of enterprise engaged in funeral directing,

undertaking, or embalming or maintaining a mortuary, funeral home or

other similar establishment or using in connection with such name and

practice, the words funeral director, mortician, undertaker, embalmer,

or any other title or words of similar meaning or import on any card,

sign, stationery, or other printed, engraved or written instrument or

device or in any public or private announcement or advertisement; or,



  (c) used in any manner as to give or tend to give the impression that

such person is licensed or practicing or entitled to practice as a

funeral director, undertaker, or embalmer.

  2. A person who holds a license as a funeral director or undertaker

and is registered as required herein may hold himself out and advertise

as a funeral director, undertaker, or mortician.

  § 3444. Food service in funeral establishments. (a) A funeral

establishment may provide space, facilities, equipment or supplies for

the preparation, sale, service, distribution or consumption of food or

nonalcoholic beverages, limited to incidental refreshments (such as

baked goods, sandwiches, snacks and platters) or those required by the

religious practices of the deceased person or the deceased person's

family, in the funeral establishment to or by persons in the funeral

establishment for the purpose of arranging for, attending or

participating in the care and preparation of a body of a deceased person

for disposition, mourning, a funeral or memorial ceremony or service, or

an open house or similar community function that is related to the

business of funeral directing.

  (b) Activities under this section may include the services of a

caterer not owned by or affiliated with the funeral establishment.

Activities of funeral establishment employees or catering employees

shall be limited to (i) preparing such beverages and (ii) serving such

incidental refreshments or nonalcoholic beverages under this section.

  No activities under this section shall include the consumption of any

alcoholic beverage. Notwithstanding the provisions of this section, a

funeral establishment shall not operate as a food service establishment

or caterer.

                                TITLE IV

          ENFORCEMENT AND DISCIPLINE; VIOLATIONS AND PENALTIES 

Section 3450. Suspension and revocation of licenses.

        3451. Suspension and revocation of licenses; complaints and



                charges.

        3453. Restoration of licenses after suspension and revocation.

        3454. Restoration of licenses after conviction of a felony.

        3455. Violations; prosecutions.

        3456. Violations; penalties.

        3457. Violations; injunctions.

  § 3450. Suspension and revocation of licenses. 1. The commissioner may

revoke or suspend any license of a funeral director, undertaker or

embalmer and, if such licensee shall be the owner of, or a member of a

partnership owning, a funeral firm or the licensed and registered

manager of a funeral firm owned by a corporation, any certificate of

registration of such firm, or may reprimand or otherwise discipline such

licensee or funeral firm in accordance with the provisions of this

article upon proof that such licensee or, in the case of such

corporation, that the corporation or one or more of its officers or

directors or one or more of its stockholders or other persons, firms or

corporations having a ten per centum or greater proprietary, beneficial,

equitable or credit interest therein:

  (a) has violated any of the provisions of this article, the sanitary

code, the rules and regulations of the commissioner or of any statute,

code, rule or regulation relating to the practice of funeral directing,

embalming, or vital statistics;

  (b) has been convicted of a crime;

  (c) has practiced fraud, deceit or misrepresentation in securing or

procuring a license or admission to practice funeral directing,

undertaking, or embalming;

  (d) is incompetent to engage in the business or practice of funeral

directing, undertaking, or embalming except that this provision shall

not apply to an officer, director or stockholder of, or other person

interested in, a corporation owning a funeral firm unless he shall be

the licensed and registered manager thereof;

  (e) has practiced fraud, deceit, or misrepresentation in his business

or practice or in the business of such funeral firm;

  (f) has committed acts of misconduct in the conduct of the business or

practice of funeral directing, undertaking, or embalming or in the



business of such funeral firm;

  (g) is an habitual drunkard;

  (h) is addicted to the use of morphine, opium, cocaine or other drugs

having a similar effect;

  (i) has practiced or conducted the business of such funeral firm

without biennial registration of his license or of such firm;

  (j) has employed, hired, procured or induced or otherwise aided or

abetted any person not licensed or registered to practice or hold

himself out as licensed, practicing, or entitled to practice as an

undertaker, or embalmer, or funeral director;

  (k) has wrongfully transferred or surrendered possession, either

temporarily or permanently, of his license or certificate of

registration thereof or of the certificate of registration of such

funeral firm to any other person, partnership or corporation;

  (l) has paid, given, has caused to be paid or given or offered to pay

or to give to any person a commission or other valuable consideration

for the solicitation or procurement, either directly or indirectly, of

funeral patronage, or has accepted any consideration (including without

limitation a commission, rebate, or discount or direct or indirect price

reduction on merchandise from the current value thereof) from any

financial institution or trust company, or agent thereof, with whom the

funeral director deposits funds paid for funeral services in advance of

need pursuant to subdivision one of section four hundred fifty-three of

the general business law except that the funeral director may accept,

from the financial institution, trust company or agent thereof, up to

twenty-five hundredths of one percent of the fee authorized under

paragraph (b) of subdivision three of section four hundred fifty-three

of the general business law for administrative services provided by the

funeral director, or has accepted any consideration (including without

limitation a commission or gift) from any insurer or agent thereof, to

sell, offer or promote the sale of any policy of insurance payable,

expressly or as marketed, at the death of the insured for funeral or

burial expenses;

  (m) has been guilty of fraudulent, misleading or deceptive

advertising;

  (n) has practiced funeral directing, undertaking or embalming, or has

conducted business as a funeral firm, under a false name;



  (o) has impersonated another licensee or another funeral firm of a

like or different name; or

  (p) has failed to comply with requirements set forth in section four

hundred fifty-three of the general business law, relating to moneys paid

in connection with agreements for funeral merchandise in advance of need

to be kept on deposit pending use or repayment except, that revocation

and suspension shall apply only in the case where a funeral director or

funeral firm has committed repeated violations of these provisions or

has committed a violation of the provisions of section four hundred

fifty-three of the general business law relating to failure to deposit

or hold moneys on deposit; failure to return such moneys and interest

thereon upon demand or upon the termination, cessation of operation or

discontinuance of any funeral firm, or a successor in interest; or

failure to comply with the requirements of paragraph (b) of subdivision

five of section four hundred fifty-three of the general business law

regarding compliance by transferors who receive such moneys.

  2. The commissioner shall also have power, and after due notice and an

opportunity to be heard, to revoke or suspend the endorsement of a

funeral director, undertaker or embalmer license issued to any person

pursuant to the provisions of this article or any previous law upon

evidence that the duly constituted authorities of any state or political

subdivision of the United States have lawfully revoked or suspended the

funeral director, undertaker or embalmer license issued to such person

by such state or political subdivision.

  3. The action of the commissioner in revoking or suspending such

license or certificate of registration of such funeral firm shall be

reviewable by the supreme court of the state of New York pursuant to the

provisions of article seventy-eight of the civil practice law and rules.

  4. (a) A person convicted of a felony shall forfeit his license to

practice as a funeral director, undertaker, or embalmer, and upon

presentation to the department of a certified copy of a court record

showing that he has been convicted of a felony, that fact shall be noted

on the record of license, and the license shall be revoked, and the

registration shall be cancelled.



  (b) If such conviction be subsequently reversed on appeal and the

accused acquitted or discharged, his license shall become again

operative from the date of such acquittal or discharge.

  (c) The conviction of a felony aforementioned shall include the

conviction of a felony by any court in this state or by any court of the

United States or by any court of any other state of the United States;

provided, however, that if a crime of which the licensee is convicted by

any court of the United States or by any court of any other state is a

felony in the jurisdiction in which the conviction is had but is not a

felony in the state of New York, then the conviction shall not be deemed

a conviction of a felony for the purposes of this article. In the event

that a crime of which the licensee is convicted by any court of the

United States or by any court of any other state is not a felony in the

jurisdiction in which the conviction is had but is a felony in the state

of New York, then the conviction shall be deemed a conviction of a

felony for the purposes of this article.

  § 3451. Suspension and revocation of licenses; complaints and charges. 

1. (a) Any person, public officer, or association, or the department may

for due cause, prefer charges pursuant to the provisions of this chapter

against any licensee.

  (b) Such charges shall be in writing and verified under oath and shall

be submitted to the department.

  2. (a) The commissioner or any person or persons appointed by him for

the purpose, may hold a preliminary hearing to determine whether a trial

on the formal charges is necessary.

  (b) The commissioner may dismiss the charges and take no action

thereon, by formal hearing or otherwise, in his discretion, in the event

that he or the person or persons thus appointed by him do not deem a

formal hearing necessary, in which event the charges and the order

dismissing the charges shall be filed with the department.

  3. (a) If the commissioner or the person or persons thus appointed by

him decide that the charges shall be heard, the commissioner shall

designate a hearing officer to determine the charges and set a time and



place for a hearing.

  (b) A copy of the charges, together with notice of the time and place

of the hearing, shall be served on the accused in accordance with

section twelve-a of this chapter.

  4. (a) Upon the conclusion of the hearing, the commissioner may revoke

the license of the accused, or suspend such license for a fixed period,

or reprimand, or take such other disciplinary action in accordance with

this article, or dismiss the charges.

  (b) An order or suspension made by the commissioner may contain such

provisions as to reinstatement of the license as the commissioner shall

direct.

  (c) The commissioner, in his discretion, may direct a rehearing or

take additional evidence, and may rescind or affirm the prior

determination after such rehearing, but nothing in this subdivision

shall preclude appropriate relief under article seventy-eight of the

civil practice act.

  § 3453. Restoration of licenses after suspension and revocation.  1.

The commissioner may, in his discretion, reissue a license to any person

whose license has been revoked.

  2. Application for the reissuance of a license shall not be made prior

to one year after revocation and shall be made in such manner as the

commissioner may direct.

  § 3454. Restoration of licenses after conviction of a felony. If a

person convicted of a felony or crime deemed to be a felony is

subsequently pardoned by the governor of the state where such conviction

was had or by the president of the United States, or shall receive a

certificate of relief from disabilities or a certificate of good conduct

pursuant to article twenty-three of the correction law to remove the

disability under this section because of such conviction, the

commissioner may, in his discretion, on application of such person, and

on the submission to him of satisfactory evidence, restore to such



person the right to practice in this state.

  § 3455. Violations; prosecutions. 1. Any person who shall:

  (a) obtain or attempt to obtain or aid in obtaining any license or

certificate under this article by any false or fraudulent statement or

representation; or,

  (b) practice as a funeral director, undertaker or embalmer without

having been issued a license or without having registered as required by

this article; or,

  (c) being a funeral director, undertaker, or embalmer, aid and abet an

unlicensed person to practice funeral directing, undertaking, and

embalming; or,

  (d) hold himself out as licensed or able to practice or as practicing

or entitled to practice without conformity to the requirements of this

article; or,

  (e) otherwise violate or neglect to comply with any of the provisions

of this article; or,

  (f) being a funeral director, undertaker or embalmer, or registered

resident, knowingly give, sell, permit to be sold, offer for sale or

display for sale, other than for purposes within the general scope of

their activities as a licensed funeral director, undertaker or embalmer,

or registered resident, embalming fluid to another person with actual

knowledge that such other person is not a licensed funeral director,

undertaker or embalmer, or registered resident, or entity authorized to

perform embalming activities under section thirty-four hundred twenty of

this article or activities described in article forty-two of this

chapter; or

  (g) practice as a funeral director, undertaker or embalmer, while his

license is revoked or suspended, shall be guilty of a misdemeanor, and

shall, on conviction, for each and every offense be punished by a fine

of not less than one hundred dollars nor more than five hundred dollars,

or by imprisonment for a term of not less than thirty days and not more

than one year, or by both such fine and imprisonment, and for a second

offense shall be punishable by both such fine and imprisonment.

  2. All courts of special sessions within their respective territorial



jurisdictions are hereby empowered to hear, try and determine such

crimes without indictment and to impose in full the punishments of fines

and imprisonments herein prescribed.

  3. The attorney general of the state shall have the power to prosecute

in any county of the state any violation of this article; such

prosecution may be instituted by him in his discretion or after

complaint made to him by any person, provided, however, that nothing in

this section shall be interpreted to prevent or impede the prosecution

of such proceedings by the district attorney of any county in which the

offense is committed when such proceedings have been instituted by him.

  4. (a) In any prosecution or hearing hereunder it shall be necessary

to prove only a single act prohibited by law or a single holding out or

attempt, without having to prove a general course of conduct, in order

to constitute a violation.

  (b) The display, publication or dissemination by any person of an

advertisement, card, sign or any other representation bearing a name,

designation or description as a practitioner of funeral directing,

undertaking, or embalming, in any manner or by implication, shall be

presumptive evidence of a holding out of such practice by such person.

  5. All violations of this article when reported to the department and

duly substantiated by affidavits, or other satisfactory evidence, shall

be investigated and, if the report is found to be substantiated, the

department shall report such violations to the attorney general and

request prompt prosecution.

  § 3456. Violations; penalties.  1. Any person who shall engage in the

business or practice of funeral directing, undertaking or embalming in

violation of any provisions of this article, shall be liable to a

maximum civil penalty of one thousand dollars, suspension or revocation

of license, or other disciplinary action, as specified by law for each

such violation and may also be found guilty of a misdemeanor.

  2. Each day during which or any part of which any such prohibited



business or practice is continued shall be deemed a separate violation.

  3. One or more penalties for one or more violations by the same person

within any period of time may be sued for and recovered by the attorney

general in the name of the people of the state.

  § 3457. Violations; injunctions.  1. (a) The attorney general may

maintain an action upon his own information or upon the complaint of any

person against any person, partnership, corporation or association, and

any employee, agent, director or officer thereof, who shall violate any

of the provisions of this article.

  (b) In such action the final judgment in favor of the plaintiff must

perpetually restrain the defendant or defendants from the commission or

continuance of the acts complained of.

  (c) A temporary injunction to restrain the commission or continuance

of the acts complained about may be granted upon proof, by affidavit,

that the defendant has or defendants have violated any of the provisions

of this article. The provisions of statute or rule relating generally to

injunctions as provisional remedies in actions shall apply to such

temporary injunction and the proceedings thereupon.

  2. The plaintiff in such action shall be entitled to an examination

before trial of the defendant or defendants and of witnesses as to

testimony that is material and necessary in such action.

  3. The action aforesaid shall be in addition to any penal proceedings.


