8§ 4914. Procedures for external appeals of adverse determ nations. 1.
The conmi ssioner shall establish procedures by regulation to randomy
assign an external appeal agent to conduct an external appeal, provided
that the comm ssioner may establish a maxi mum fee which nmay be charged
for any such external appeal, or the conm ssioner may exclude from such
random assi gnnent any external appeal agent which charges a fee which
she deenms to be unreasonabl e.

2. (a) The enrollee shall have four nonths to initiate an external
appeal after the enrollee receives notice fromthe health care plan, or
such plan's utilization review agent if applicable, of a final adverse
determ nation or denial or after both the plan and the enroll ee have
jointly agreed to waive any internal appeal, or after the enrollee is
deened to have exhausted or is not required to conplete any interna
appeal pursuant to section 2719 of the Public Health Service Act, 42
U S.C. 8 300gg-19. Were applicable, the enrollee's health care provider
shal | have sixty days to initiate an external appeal after the enrollee
or the enrollee's health care provider, as applicable, receives notice
fromthe health care plan, or such plan's utilization review agent if
applicable, of a final adverse determ nation or denial or after both the
plan and the enrollee have jointly agreed to waive any internal appeal.
Such request shall be in witing in accordance with the instructions and
in such form prescribed by subdivision five of this section. The
enrollee, and the enrollee's health care provider where applicabl e,
shall have the opportunity to submt additional docunentation with
respect to such appeal to the external appeal agent within the
applicable tinme period above; provided however that when such
docunent ation represents a nmaterial change fromthe docunentati on upon
which the utilization review agent based its adverse determ nation or
upon which the health plan based its denial, the health plan shall have
t hree busi ness days to consi der such docunentation and amend or confirm
such adverse determ nation

(b) The external appeal agent shall nake a determ nation with respect
to the appeal within thirty days of the receipt of the request therefor,
submitted in accordance with the comm ssioner's instructions. The
external appeal agent shall have the opportunity to request additional
information fromthe enrollee, the enrollee's health care provider and



the enrollee's health care plan within such thirty-day period, in which
case the agent shall have up to five additional business days if
necessary to nake such determ nation. The external appeal agent shal
notify the enrollee, the enrollee's health care provider where
appropriate, and the health care plan, in witing, of the appeal
determ nation within two business days of the rendering of such
det erm nation

(c) Notwithstanding the provisions of paragraphs (a) and (b) of this
subdivision, if the enrollee's attendi ng physician states that a del ay
in providing the health care service would pose an i mm nent or serious
threat to the health of the enrollee, or if the enrollee is entitled to
an expedited external appeal pursuant to section 2719 of the federal
Public Health Service Act, 42 U S.C. 8§ 300gg-19, the external appeal
shall be conpleted within no nore than seventy-two hours of the request
therefor and the external appeal agent shall neke every reasonable
attenpt to inmediately notify the enrollee, the enrollee's health care
provi der where appropriate, and the health plan of its determ nation by
t el ephone or facsimle, followed imediately by witten notification of
such determ nation

(d) (A For external appeals requested pursuant to paragraph (a) of
subdi vi sion two of section forty-nine hundred ten of this title, the
external appeal agent shall review the utilization review agent's final
adverse determ nation and, in accordance with the provisions of this
title, shall nmake a determ nation as to whether the health care plan
acted reasonably and wi th sound nedi cal judgnment and in the best
interest of the patient. Wien the external appeal agent nakes its
determ nation, it shall consider the clinical standards of the plan, the
i nformati on provided concerning the patient, the attendi ng physician's
recommendati on, and applicable generally accepted practice guidelines
devel oped by the federal government, national or professional nedical
soci eties, boards and associ ations. Provided that such determ nation
shal I :

(i) be conducted only by one or a greater odd number of clinical peer
revi ewers,

(ii) be acconpanied by a notice of appeal determ nation which shal
i nclude the reasons for the determ nation; provided, however, that where
the final adverse determ nation is upheld on appeal, the notice shal



include the clinical rationale, if any, for such determnation,

(iii) be subject to the terns and conditions generally applicable to
benefits under the evidence of coverage under the health care plan,

(iv) be binding on the plan and the enrollee, and

(v) be adm ssible in any court proceeding.

(B) For external appeals requested pursuant to paragraph (b) of
subdi vi sion two of section forty-nine hundred ten of this title, the
external appeal agent shall review the proposed health service or
procedure for which coverage has been denied and, in accordance with the
provisions of this title and the external agent's experinental and
i nvestigational treatment review plan, nake a determ nation as to
whet her the patient costs of such health service or procedure shall be
covered by the health care plan; provided that such determ nation shall:

(i) be conducted by a panel of three or a greater odd nunber of
clinical peer reviewers,

(ii) be acconpanied by a witten statenent:

(1) that the patient costs of the proposed health service or procedure
shall be covered by the health care plan either: when a majority of the
panel of reviewers determ nes, based upon review of the applicable
medi cal and scientific evidence and, in connection with rare di seases,
the physician's certification required by subdivision seven-g of section
forty-nine hundred of this article and such other evidence as the
enrollee, the enrollee's designee or the enrollee' s attendi ng physician
may present (or upon confirmation that the recomended treatnent is a
clinical trial), the enrollee's nedical record, and any other pertinent
i nformation, that the proposed health service or treatnment (including a
pharmaceuti cal product within the nmeani ng of subparagraph (B) of
par agraph (b) of subdivision five of section forty-nine hundred of this
article) is likely to be nore beneficial than any standard treatnment or
treatments for the enrollee's condition or disease or, for rare
di seases, that the requested health service or procedure is likely to
benefit the enrollee in the treatnent of the enrollee's rare di sease and
that such benefit to the enrollee outweighs the risks of such health
service or procedure (or, in the case of a clinical trial, is likely to
benefit the enrollee in the treatnent of the enrollee's condition or
di sease); or when a reviewi ng panel is evenly divided as to a
determ nati on concerni ng coverage of the health service or procedure, or



(2) upholding the health plan's denial of coverage,

(iii) be subject to the terns and conditions generally applicable to
benefits under the evidence of coverage under the health care plan,

(iv) be binding on the plan and the enrollee, and

(v) be adm ssible in any court proceeding.

As used in this subparagraph (B) with respect to a clinical trial,
patient costs shall include all costs of health services required to
provide treatnent to the enrollee according to the design of the trial.
Such costs shall not include the costs of any investigational drugs or
devi ces thensel ves, the cost of any nonhealth services that m ght be
required for the enrollee to receive the treatnent, the costs of
managi ng the research, or costs which would not be covered under the
policy for noninvestigational treatnents.

(C For external appeals requested pursuant to paragraph (c) of
subdi vi sion two of section four thousand nine hundred ten of this title
relating to an out-of-network denial, the external appeal agent shal
review the utilization review agent's final adverse determ nation and,

i n accordance with the provisions of this title, shall nake a
determ nation as to whether the out-of-network health service shall be
covered by the health plan.

(i) The external appeal agent shall assign one clinical peer reviewer
to nmake a determ nation as to whether the out-of-network health service
is materially different fromthe health service avail abl e i n-network.

(ii) If a determination is nade that the out-of-network health service
is not materially different fromthe health service avail abl e in-network
the out-of-network health service shall not be covered by the health
pl an.

(iii) If a determination is made that the out-of-network health
service is materially different fromthe health service avail abl e
i n-network, the external appeal agent shall assign a panel with an
additional two or a greater odd nunber of clinical peer reviewers which
shal | nake a determ nation as to whether the out-of-network health
service shall be covered by the health plan; provided that such
determ nation shal |

(1) be acconpanied by a witten statenment that:

(I') the out-of-network health service shall be covered by the health



care plan either: when a npjority of the panel of reviewers determ nes,
upon revi ew of the health service requested by the enrollee, the

al ternate reconmended health service proposed by the plan, the clinical
standards of the plan, the information provided concerning the enrollee,
t he attendi ng physician's reconmendati on, the applicable nedical and
scientific evidence, the enrollee's nedical record, and any ot her
pertinent information that the out-of-network health service is |likely
to be nore clinically beneficial than the proposed in-network health
service and the adverse risk of the requested health service would

i kely not be substantially increased over the in-network health
service; or

(I'l) uphold the health plan's denial of coverage.

(2) be subject to the terns and conditions generally applicable to
benefits under the evidence of coverage under the health care plan;

(3) be binding on the plan and the enrollee; and

(4) be adm ssible in any court proceeding.

(D) For external appeals requested pursuant to paragraph (d) of
subdi vi sion two of section four thousand nine hundred ten of this title
relating to an out-of-network referral denial, the external appeal agent
shall review the utilization review agent's final adverse determ nation
and, in accordance with the provisions of this title, shall nmake a
determ nation as to whether the out-of-network referral shall be covered
by the health plan; provided that such determi nation shall:

(i) be conducted only by one or a greater odd number of clinical peer
revi ewers;

(ii) be acconpanied by a witten statenent:

(1) that the out-of-network referral shall be covered by the health
care plan either when the reviewer or a mgjority of the panel of
revi ewers determ nes, upon review of the training and experience of the
i n-network health care provider or providers proposed by the plan, the
trai ni ng and experience of the requested out-of-network provider, the
clinical standards of the plan, the information provided concerning the
enrol |l ee, the attendi ng physician's recommendation, the enrollee's
nmedi cal record, and any other pertinent information, that the health
pl an does not have a provider with the appropriate training and
experience to neet the particular health care needs of an enroll ee who
is able to provide the requested health service, and that the



out - of -network provi der has the appropriate training and experience to
neet the particular health care needs of an enrollee, is able to provide
the requested health service, and is likely to produce a nore clinically
benefici al outcone; or

(2) upholding the health plan's denial of coverage;

(iii) be subject to the terns and conditions generally applicable to
benefits under the evidence of coverage under the health care plan;

(iv) be binding on the plan and the enrollee; and

(v) be adm ssible in any court proceeding.

3. No external appeal agent or clinical peer reviewer conducting an
external appeal shall be liable in damages to any person for any
opi nions rendered by such external appeal agent or clinical peer
revi ewer upon conpl etion of an external appeal conducted pursuant to
this section, unless such opinion was rendered in bad faith or involved
gross negligence.

4. (a) Except as provided in paragraphs (b) and (c) of this
subdi vi si on, paynent for an external appeal shall be the responsibility
of the health care plan. The health care plan shall make paynent to the
external appeal agent within forty-five days fromthe date the appeal
determ nation is received by the health care plan, and the health care
pl an shall be obligated to pay such anmobunt together with interest
thereon calculated at a rate which is the greater of the rate set by the
commi ssi oner of taxation and finance for corporate taxes pursuant to
par agr aph one of subsection (e) of section one thousand ninety-six of
the tax | aw or twel ve percent per annum to be conmputed fromthe date
the bill was required to be paid, in the event that paynent is not nade
wi thin such forty-five days.

(b) If an enrollee's health care provider requests an external appeal
of a concurrent adverse determ nation and the external appeal agent
uphol ds the health care plan's determ nation in whole, paynent for the
external appeal shall be nade by the health care provider in the nanner
and subject to the tineframes and requirenents set forth in paragraph
(a) of this subdivision.

(c) If an enrollee's health care provider requests an external appeal
of a concurrent adverse determ nation and the external appeal agent



uphol ds the health care plan's determi nation in part, paynent for the
external appeal shall be evenly divided between the health care plan and
the enrollee's health care provider who requested the external appeal
and shall be made by the health care plan and the enrollee's health care
provider in the manner and subject to the tinefranes and requirenents
set forth in paragraph (a) of this subdivision; provided, however, that
t he conm ssioner nay, upon a determination by the superintendent of
financial services that health care plans or health care providers are
experiencing a substantial hardship as a result of paynent for the
external appeal when the external appeal agent upholds the health care
plan's determnation in part, in consultation with the superintendent,
promul gate regulations to Iimt such hardship.

(d) If an enrollee's health care provider was acting as the enrollee's
desi gnee, paynent for the external appeal shall be made by the health
care plan. The external appeal and any designation shall be submtted on
a standard form devel oped by the comm ssioner in consultation with the
superintendent of financial services pursuant to subdivision five of
this section. The superintendent of financial services shall have the
authority upon recei pt of an external appeal to confirmthe designation
or request other information as necessary, in which case the
superintendent of financial services shall nake at |east two witten
requests to the enrollee to confirmthe designation. The enroll ee shal
have two weeks to respond to each such request. If the enrollee fails to
respond to the superintendent of financial services within the specified
ti meframe, the superintendent of financial services shall make two
witten requests to the health care provider to file an external appeal
on his or her own behalf. The health care provider shall have tw weeks
to respond to each such request. If the health care provider does not
respond to the superintendent of financial services requests within the
specified tinefranme, the superintendent of financial services shal
reject the appeal. If the health care provider responds to the
superintendent's requests, paynent for the external appeal shall be nade
i n accordance with paragraphs (b) and (c) of this subdivision.

5. The commi ssioner, in consultation with the superintendent of
financi al services, shall promulgate by regulation a standard
description of the external appeal process established under this



section, which shall provide a standard formand instructions for the
initiation of an external appeal by an enroll ee.



