8 4900. Definitions. For purposes of this article:

1. "Adverse determ nation" neans a determination by a utilization
revi ew agent that an adm ssion, extension of stay, or other health care
service, upon review based on the information provided, is not nedically
necessary.

2. "Cinical peer reviewer" neans:

(a) for purposes of section four thousand nine hundred three of this
article:

(i) a physician who possesses a current and valid non-restricted
| icense to practice nedicine; or

(ii) a health care professional other than a |licensed physician who:

(A) where applicable, possesses a current and valid non-restricted
license, certificate or registration or, where no provision for a
| icense, certificate or registration exists, is credentialed by the
nati onal accrediting body appropriate to the profession; and

(B) is in the sane profession and sane or simlar specialty as the
heal th care provider who typically nanages the nedical condition or
di sease or provides the health care service or treatnment under review,
or

* (iii) for purposes of a determ nation involving substance use
di sorder treatmnent:

(A) a physician who possesses a current and valid non-restricted
| icense to practice nedicine and who specializes in behavioral health
and has experience in the delivery of substance use disorder courses of
treatnent; or

(B) a health care professional other than a |icensed physician who
speci alizes in behavioral health and has experience in the delivery of
substance use di sorder courses of treatnent and, where applicable,
possesses a current and valid non-restricted license, certificate or
regi stration or, where no provision for a |license, certificate or
regi stration exists, is credentialed by the national accrediting body
appropriate to the profession; or

* NB Effective until January 1, 2027

* (iii) for purposes of a determ nation involving substance-rel ated
and addi ctive disorder treatnent:



(A) a physician who possesses a current and valid non-restricted
| icense to practice nedicine and who specializes in behavioral health
and has experience in the delivery of substance-related and addictive
di sorder courses of treatnent; or

(B) a health care professional other than a |icensed physician who
speci ali zes in behavioral health and has experience in the delivery of
subst ance-rel ated and addi ctive di sorder courses of treatnent and, where
appl i cabl e, possesses a current and valid non-restricted |license,
certificate or registration or, where no provision for a license,
certificate or registration exists, is credentialed by the national
accrediting body appropriate to the profession; or

* NB Effective January 1, 2027

(iv) for purposes of a determ nation involving treatnment for a nental
heal th condition:

(A) a physician who possesses a current and valid non-restricted
license to practice nedicine and who specializes in behavioral health
and has experience in the delivery of nental health courses of
treatnent; or

(B) a health care professional other than a |icensed physician who
speci ali zes in behavioral health and has experience in the delivery of a
mental health courses of treatnment and, where applicable, possesses a
current and valid non-restricted license, certificate, or registration
or, where no provision for a license, certificate or registration
exists, is credentialed by the national accrediting body appropriate to
t he profession; and

(b) for purposes of section four thousand nine hundred four and title
two of this article:

(i) a physician who:

(A) possesses a current and valid non-restricted |icense to practice
medi ci ne;

(B) where applicable, is board certified or board eligible in the sanme
or simlar specialty as the health care provider who typically nanages
the nedical condition or disease or provides the health care service or
treat ment under appeal;

(C for purposes of title two of this article, has been practicing in
such area of specialty for a period of at |east five years;

* (D) for purposes of a determ nation involving substance use disorder



treatment, possesses a current and valid non-restricted license to
practice nedicine and specializes in behavioral health and has
experience in the delivery of substance use disorder courses of
treat nent;

* NB Effective until January 1, 2027

* (D) for purposes of a determ nation involving substance-rel ated and
addi ctive disorder treatnent, possesses a current and valid
non-restricted license to practice nedicine and specializes in
behavi oral health and has experience in the delivery of
subst ance-rel ated and addi ctive di sorder courses of treatnent;

* NB Effective January 1, 2027

(E) for purposes of a determination involving treatnent for a nental
heal t h condition, possesses a current and valid non-restricted |icense
to practice nedicine and who specializes in behavioral health and has
experience in the delivery of nental health courses of treatnent; and

(F) is know edgeabl e about the health care service or treatnment under
appeal ; or

(ii) a health care professional other than a |licensed physician who:

(A) where applicable, possesses a current and valid non-restricted
license, certificate or registration;

(B) where applicable, is credentialed by the national accrediting body
appropriate to the profession in the sane profession and sane or simlar
specialty as the health care provider who typically nanages the nedi cal
condition or disease or provides the health care service or treatnent
under appeal ;

(C for purposes of title two of this article, has been practicing in
such area of specialty for a period of at |east five years;

(D) is know edgeabl e about the health care service or treatnment under
appeal ;

* (E) for purposes of a determ nation involving substance use
di sorder, specializes in behavioral health and has experience in the
delivery of substance use disorder courses of treatnent and, where
appl i cabl e, possesses a current and valid non-restricted |license,
certificate or registration or, where no provision for a license,
certificate or registration exists, is credentialed by the national
accrediting body appropriate to the profession;

* NB Effective until January 1, 2027



* (E) for purposes of a determ nation involving substance-rel ated and
addi ctive disorder, specializes in behavioral health and has experience
in the delivery of substance-rel ated and addictive di sorder courses of
treatment and, where applicable, possesses a current and valid
non-restricted license, certificate or registration or, where no
provision for a license, certificate or registration exists, is
credential ed by the national accrediting body appropriate to the
pr of essi on;

* NB Effective January 1, 2027

(F) for purposes of a determination involving treatnent for a nental
heal th condition, specializes in behavioral health and has experience in
the delivery of mental health courses of treatnent and, where
appl i cabl e, possesses a current and valid non-restricted |license,
certificate, or registration or, where no provision for a |license,
certificate or registration exists, is credentialed by the national
accrediting body appropriate to the profession; and

(G where applicable to such health care professional's scope of
practice, is clinically supported by a physician who possesses a current
and valid non-restricted |icense to practice nedicine.

(c) Nothing in this subdivision shall be construed to change any
statutorily-defined scope of practice.

2-a. "Cinical standards" means those guidelines and standards set
forth in the utilization review plan by the utilization review agent
whose adverse determ nation is under appeal or, in the case of nedically
fragile children, those guidelines and standards as required by section
forty-four hundred six-i of this chapter.

2-b. "Cinical trial" means a peer-reviewed study plan which has been

(a) reviewed and approved by a qualified institutional review board,
and

(b) approved by one of the National Institutes of Health (NIH), or an
NI H cooperative group or an NIH center, or the Food and Drug
Adm nistration in the formof an investigational new drug exenption, or
the federal Departnent of Veteran Affairs, or a qualified
nongover nnental research entity as identified in guidelines issued by
individual NTH Institutes for center support grants, or an institutional



review board of a facility which has a nultiple project assurance
approved by the Ofice of Protection from Research Ri sks of the National
Institutes of Health.

As used in this subdivision, the term "cooperative groups" neans
formal networks of facilities that collaborate on research projects and
have established NI H approved peer review prograns operating within
their groups; and that include, but are not limted to, the National
Cancer Institute (NCI) dinical Cooperative Goups, the NCI Conmunity
Clinical Oncol ogy Program (CCOP), the AIDS dinical Trials G oups
(ACTG, and the Conmunity Prograns for Cinical Research in Al DS
( CPCRA)

* 2-c. "Disabling condition or disease" nmeans a condition or disease
whi ch, according to the current diagnosis of the enrollee's attending
physician, is consistent with the definition of "disabled person”
pursuant to subdivision five of section two hundred ei ght of the soci al
services | aw

* NB Effective until January 1, 2027

* (2-c) "Chronic health condition" nmeans a condition that is expected
to last for at | east one year and requires ongoing treatnent to
effectively nanage the condition or prevent an adverse health event.

* NB Effective January 1, 2027

* 2-d. "Disabling condition or disease" nmeans a condition or disease
whi ch, according to the current diagnosis of the enrollee's attending
physician, is consistent with the definition of "disabled person”
pursuant to subdivision five of section two hundred ei ght of the soci al
services | aw

* NB Effective January 1, 2027

3. "Enmergency condition"” neans a medi cal or behavioral condition, that
mani fests itself by acute synptons of sufficient severity, including
severe pain, such that a prudent |ayperson, possessing an average
know edge of nedicine and health, could reasonably expect the absence of
i medi ate nedical attention to result in (a) placing the health of the
person afflicted with such condition in serious jeopardy, or in the case
of a behavioral condition, placing the health of such person or others
in serious jeopardy; (b) serious inpairnment to such person's bodily



functions; (c) serious dysfunction of any bodily organ or part of such
person; (d) serious disfigurenent of such person; or (e) a condition
described in clause (i), (ii) or (iii) of section 1867(e)(1)(A) of the
Soci al Security Act.

4. "Enrollee" means a person subject to utilization review

4-a. "Experinental and investigational treatnent review plan" neans:

(a) a description of the process for developing the witten clinical
review criteria used in rendering an experinmental and investigational
treatment review determ nation; and

(b) a description of the qualifications and experience of the clinical
peers who devel oped the criteria, who are responsible for periodic
eval uation of the criteria, and who use the witten clinical review
criteria in the process of review ng proposed experinental and
i nvestigational health services and procedures.

4-b. "External appeal" nmeans an appeal conducted by an external appeal
agent in accordance with the provisions of section forty-nine hundred
fourteen of this article.

4-c. "External appeal agent” nmeans an entity certified by the
commi ssi oner pursuant to section forty-nine hundred el even of this
article.

4-d. "Final adverse determ nation" nmeans an adverse determ nation
whi ch has been upheld by a utilization review agent with respect to a
proposed health care service follow ng a standard appeal, or an
expedi ted appeal where applicable, pursuant to section forty-nine
hundred four of this title.

4-e. "Health care plan" neans any organi zation certified under article
forty-four of this chapter.

5. (a) For purposes of this title and for appeals requested pursuant
to paragraph (a) of subdivision two of section forty-nine hundred ten of
title two of this article, "health care service" neans:



(i) health care procedures, treatnents or services

(A) provided by a facility |icensed pursuant to article twenty-eight,
thirty-six, forty-four or forty-seven of this chapter or pursuant to
article nineteen, twenty-three, thirty-one or thirty-two of the nental
hygi ene | aw, or

(B) provided by a health care professional; and

(ii) the provision of pharmaceutical products or services or durable
medi cal equi pnent .

(b) For purposes of appeals requested pursuant to paragraph (b) of
subdi vi sion two of section forty-nine hundred ten of title two of this
article, "health care services" shall nmean experinental or
i nvestigational procedures, treatnents or services, including:

(A) services provided within a clinical trial, and

(B) the provision of a pharnaceutical product pursuant to prescription
by the enrollee' s attending physician for a use other than those uses
for which such pharnaceutical product has been approved for marketing by
the federal Food and Drug Admi nistration;
to the extent that coverage for such services are prohibited by |Iaw from
bei ng excl uded under the plan.

Provi ded that nothing in this subdivision shall be construed to define
what are covered services pursuant to a subscriber contract or
governnental health benefit program

6. "Health care professional” nmeans an appropriately |icensed,
regi stered or certified health care professional pursuant to title eight
of the education law or a health care professional conparably |icensed,
regi stered or certified by another state.

7. "Health care provider"” means a health care professional or a
facility licensed pursuant to articles twenty-eight, thirty-six,
forty-four or forty-seven of this chapter or a facility |licensed
pursuant to article nineteen, twenty-three, thirty-one or thirty-two of
the nental hygiene | aw

7-a. "Life-threatening condition or disease" neans a condition or
di sease which, according to the current diagnosis of the enrollee's



attendi ng physician, has a high probability of causing the enrollee's
deat h.

7-b. "Material famlial affiliation" nmeans any relationship as a
spouse, child, parent, sibling, spouse's parent, spouse's child, child's
parent, child's spouse, or sibling s spouse.

7-c. "Material financial affiliation” neans any financial interest of
nore than five percent of total annual revenue or total annual incone of
an external appeal agent or officer, director, or managenent enpl oyee
thereof; or clinical peer reviewer enployed or engaged thereby to
conduct any external appeal. The term"material financial affiliation”
shall not include revenue received froma health care plan by (a) an
external appeal agent to conduct an external appeal pursuant to section
forty-nine hundred fourteen of title two of this article, or (b) a
clinical peer reviewer for health services rendered to enroll ees.

7-d. "Material professional affiliation" nmeans any physician-patient
rel ati onshi p, any partnership or enploynent relationship, a sharehol der
or simlar ownership interest in a professional corporation, or any
i ndependent contractor arrangement that constitutes a material financial
affiliation with any expert or any officer or director of the
I ndependent organi zati on.

7-e. "Medical and scientific evidence" neans the follow ng sources:

(a) peer-reviewed scientific studies published in, or accepted for
publication by, nedical journals that neet nationally recogni zed
requirenents for scientific manuscripts and that submt nost of their
publ i shed articles for review by experts who are not part of the
editorial staff;

(b) peer-reviewed nedical literature, including literature relating to
t herapi es revi ewed and approved by a qualified institutional review
board, bi onmedi cal conpendia and other nedical literature that neet the

criteria of the National Institute of Health's National Library of
Medi cine for indexing in |Index Medicus, Excerpta Medicus, Medline and
MEDLARS dat abase Heal th Servi ces Technol ogy Assessnent Research;

(c) peer-reviewed abstracts accepted for presentation at nmj or nedical



associ ati on neeti ngs;

(d) peer-reviewed literature shall not include publications or
suppl enments to publications sponsored to a significant extent by a
phar maceuti cal manufacturing conpany or nedical device nanufacturer;

(e) medical journals recognized by the secretary of Health and Human
Servi ces, under section 1861 (t)(2) of the federal Social Security Act;

(f) the follow ng standard reference conpendi a:

(i) the Anmerican Hospital Fornulary Service - Drug Informtion;

(ii) the American Medical Association Drug Eval uation;

(iii) the American Dental Association Accepted Dental Therapeutics;
and

(iv) the United States Pharnacopeia - Drug |Information;

(g) findings, studies, or research conducted by or under the auspices
of federal governnent agencies and nationally recogni zed federal
research institutes including the federal Agency for Health Care Policy
and Research, National Institutes of Health, National Cancer Institute,
Nat i onal Acadeny of Sciences, Health Care Financing Adm nistration,
Congressional Ofice of Technol ogy Assessnent, and any national board
recogni zed by the National Institutes of Health for the purpose of
eval uating the nedical value of health services.

7-f. "Qut-of-network denial” neans a denial of a request for
pre-authorization to receive a particular health service from an
out - of -network provider on the basis that such out-of-network health
service is not materially different than the health service avail abl e
i n-network. The notice of an out-of-network denial provided to an
enrol |l ee shall include information explaining what information the
enrol |l ee must submt in order to appeal the out-of-network deni al
pursuant to subdivi sion one-a of section four thousand ni ne hundred four
of this article. An out-of-network denial under this subdivision does
not constitute an adverse determ nation as defined in this article.
Not wi t hst andi ng any ot her provision of this subdivision, an
out - of -network denial shall not be construed to include a denial for a
referral to an out-of-network provider on the basis that a health care
provider is available in-network to provide the particular health
service requested by the enrollee.



7-f-1. "Qut-of-network referral denial” neans a denial of a request
for an authorization or referral to an out-of-network provider on the
basis that the health care plan has a health care provider in the
i n-network benefits portion of its network with appropriate training and
experience to neet the particular health care needs of an enrollee, and
who is able to provide the requested health service. The notice of an
out-of -network referral denial provided to an enrollee shall include
i nformati on explaining what information the enrollee nust submt in
order to appeal the out-of-network referral denial pursuant to
subdi vi si on one-b of section four thousand nine hundred four of this
article. An out-of-network referral denial under this subdivision does
not constitute an adverse determ nation as defined in this article. An
out -of -network referral denial shall not be construed to include an
out - of -networ k denial as defined in subdivision seven-f of this section.

7-f-2. "Step therapy protocol override determ nation" neans a
determ nation nade by a utilization review agent as defined in
subdi vision nine of this section to override a step therapy protocol
pursuant to subdivisions three-a, three-b and three-c of section
forty-nine hundred three of this title granting coverage for the health
care professional's selected prescription drug or drugs. Any step
t herapy protocol override determ nation as defined by this subdivision
shall be eligible for appeal by an enrollee pursuant to this article.

7-f-3. "Step therapy protocol"™ neans a policy, protocol or program
established by a utilization review agent as defined in subdivision nine
of this section that establishes the specific sequence in which
prescription drugs for a specified nedical condition are approved for a
particular enrollee. Nothing in this chapter shall inpair or prevent an
insured fromhaving the right to appeal pursuant to this article
relating to the inposition of a step therapy protocol.

7-9g. "Rare di sease" neans a condition or disease that (1)(A) is
currently or has been subject to a research study by the Nati onal
Institutes of Health Rare Diseases Cinical Research Network or (B)
affects fewer than two hundred thousand United States residents per
year, and (2) for which there does not exist a standard health service



or procedure covered by the health care plan that is nore clinically
beneficial than the requested health service or treatnent. A physician,
other than the enrollee's treating physician, shall certify in witing
that the condition is a rare disease as defined in this subsection. The
certifying physician shall be a |icensed, board-certified or
board- el i gi bl e physician who specializes in the area of practice
appropriate to treat the enrollee's rare disease. The certification
shall provide either: (1) that the insured's rare disease is currently
or has been subject to a research study by the National Institutes of
Health Rare Di seases Cinical Research Network; or (2) that the
insured's rare di sease affects fewer than two hundred t housand United
States residents per year. The certification shall rely on nedical and
scientific evidence to support the requested health service or
procedure, if such evidence exists, and shall include a statenent that,
based on the physician's credi bl e experience, there is no standard
treatment that is likely to be nore clinically beneficial to the
enrol l ee than the requested health service or procedure and the
requested health service or procedure is likely to benefit the enrollee
in the treatnment of the enrollee's rare disease and that such benefit to
the enroll ee outweighs the risks of such health service or procedure.
The certifying physician shall disclose any material financial or

prof essional relationship with the provider of the requested health
service or procedure as part of the application for external appeal of
denial of a rare disease treatnent. If the provision of the requested
heal th service or procedure at a health care facility requires prior
approval of an institutional review board, an enrollee or enrollee's
desi gnee shall also submit such approval as part of the external appeal
appl i cation.

8. "Utilization review' neans the review to determ ne whether health
care services that have been provi ded, are being provided or are
proposed to be provided to a patient, whether undertaken prior to,
concurrent with or subsequent to the delivery of such services are
medi cal | y necessary. For the purposes of this article none of the
foll owi ng shall be considered utilization review

(a) Denials based on failure to obtain health care services froma
desi gnat ed or approved health care provider as required under a



subscriber's contract;

(b) Where any determnation is rendered pursuant to subdivi sion
three-a of section twenty-eight hundred seven-c of this chapter;

(c) The review of the appropriateness of the application of a
particular coding to a patient, including the assignnment of diagnosis
and procedure;

(d) Any issues relating to the determ nation of the anpunt or extent
of paynment other than determ nations to deny paynent based on an adverse
determ nati on; and

(e) Any determ nation of any coverage issues other than whether health
care services are or were nedically necessary.

9. "Uilization review agent” nmeans any conpany, organi zation or other
entity performng utilization review, except:

(a) an agency of the federal governnent;

(b) an agent acting on behalf of the federal governnent, but only to
the extent that the agent is providing services to the federal
gover nnment ;

(c) an agent acting on behalf of the state and | ocal governnent for
services provided pursuant to title XIX of the federal social security
act;

(d) a hospital's internal quality assurance program except if
associated with a health care financing nechani sm or

(e) any insurer subject to article thirty-two or forty-three of the
i nsurance | aw and any i ndependent utilization review agent perform ng
utilization review under a contract with such insurer, which shall be
subject to article forty-nine of the insurance |aw.

10. "Utilization review plan" neans:

(a) a description of the process for developing the witten clinical
review criteri a;

(b) a description of the types of witten clinical information which
the plan mght consider in its clinical review including but not
limted to, a set of specific witten clinical reviewcriteria;

(c) a description of practice guidelines and standards used by a
utilization review agent in carrying out a determ nation of nedical
necessity, which in the case of nmedically fragile children shal



i ncorporate the standards required by section forty-four hundred six-i
of this chapter

(d) the procedures for schedul ed review and eval uation of the witten
clinical reviewcriteria; and

(e) a description of the qualifications and experience of the health
care professionals who devel oped the criteria, who are responsible for
periodi c evaluation of the criteria and of the health care professionals
or others who use the witten clinical reviewcriteria in the process of
utilization review



