* 8§ 4663. Rel ease of escrowed funds to the operator. Escrowed funds
shall not be released to the operator unless:

1. construction or purchase of the community or an approved phase of a
comunity has been substantially conpleted, an occupancy pernit covering
the living unit has been issued by the | ocal governnent having authority
to i ssue such pernmits, and the living unit becones avail able for
occupancy; or

l-a. the operator has submitted an application to the comm ssioner, on
fornms approved by the departnent, for authorization to use escrowed
entrance fees to assist the operator in financing the construction or
purchase of a proposed community, and the conm ssioner, in accordance
wi th such regul ations as may be pronul gated by the council, has approved
such application. The comm ssioner shall not approve such application
unl ess satisfied that the follow ng conditions have been net:

a. the operator has executed contracts acconpani ed by an entrance fee
or entrance fee deposit for at |east seventy percent of all proposed
living units or an approved phase of a comunity;

b. the aggregate entrance fees or deposits received or receivabl e by
t he operator pursuant to executed fee for service continuing care
contracts equal at |east ten percent of the total of the entrance fees
due at occupancy for at |east seventy percent of all proposed |iving
units or an approved phase of a comunity;

c. the operator has entered into a contract for the construction or
pur chase of the community which contract has a fixed naxi num price and,
if a construction contract, the contractor has secured a performance or
conpl etion bond for the benefit of the operator;

d. the operator has received a firmcommtnent for a pernanent
nortgage | oan or other long termfinancing and conditions to the
comm tment prior to disbursenent of funds thereunder, other than
conpl etion of construction or purchase, are substantially satisfied;



e. the total anpunt of escrowed entrance fees or deposits that may be
approved for release under this subdivision shall not exceed fifteen
percent of the total costs of acquiring, constructing and equi pping the
proposed conmunity;

f. use of the entrance fees or deposits shall not inpair the
operator's ability to conply with the requirenents of section forty-six
hundred sixty-four of this article;

g. the operator's executed contracts or anended contracts referred to
i n paragraph a of this subdivision, and all contracts generating the
entrance fees for which release is sought, contain a provision
conspi cuously disclosing the intended use of entrance fees, and that al
refunds shall be in accordance with the otherw se applicable provisions
of this article, the regul ati ons adopted pursuant thereto and the
contract;

h. the use of the entrance fees or deposits under this subdivision
will pronote the efficient and cost-effective acquisition or devel opnent
of the proposed community; and

i. the release, availability and use of the entrance fees conply with
any other conditions the council shall establish.

2. if the entrance fee gives the resident the right to occupy a living
unit whi ch has been previously occupied, the entrance fee and any
i nterest earned thereon shall be released to the operator when the
living unit becones avail able for occupancy by the new resident; or

3. if the entrance fee applies to a living unit which has not been
previously occupi ed, the entrance fee and any interest earned thereon
shall be released to the operator when the conm ssioner is satisfied
t hat :

a. Aggregate entrance fees received or receivable by the operator
pursuant to executed fee-for-service continuing care contracts equal at
| east ten percent of the total of the entrance fees due at occupancy for



at | east seventy percent of all proposed living units or an approved
phase of a conmunity.

b. In lieu of any escrow required pursuant to this article, an
operator is entitled to post a letter of credit froma financial
i nstitution, negotiable securities or a bond by a surety authorized to
do business in this state, in a form approved by the comm ssioner and in
an anmount not to exceed the ampunt established in paragraph a of this
subdi vi sion. The operator shall execute the letter of credit, negotiable
securities or bond in favor of the comm ssioner on behalf of individuals
who are entitled to a refund of entrance fees fromthe provider.

* NB There are 2 § 4663's



