8 4604. Certificate of authority required; application and approval.
1. No person shall construct, expand, acquire, nmaintain, or operate a
continuing care retirement community, or enter into a contract as an
operator, or solicit the execution of any contract for continuing care
retirement conmunity services to be provided within the state or
advertise itself or otherwise hold itself as a "continuing care
retirement conmunity", without obtaining a certificate of authority
pursuant to this article; provided, however, nothing in this subdivision
shal |l prohibit a person, authorized pursuant to section forty-six
hundred twenty-one or forty-six hundred twenty-two of this article, from
entering into priority reservation agreenments, soliciting, collecting or
receiving priority reservation fees, or constructing and nai ntaining
sal es offices and nodel units with respect to a proposed continuing care
retirement conmunity.

2. In order to receive a certificate of authority to enter into
contracts with respect to a particular community, a person or persons,
herei nafter designated as the applicant, shall apply for a certificate
of authority on forns prescribed by the comm ssioner and, in addition,
shall submt the foll ow ng:

a. a feasibility study, including a narket analysis describing the
characteristics of the population to be served;

b. an actuarial study;

c. an initial disclosure statenent as provi ded pursuant to section
forty-six hundred six of this title;

d. a copy of the proposed forns of contracts to be entered into with
resi dents;

e. conplete details of any agreenents with a |icensed insurer
i ncl udi ng copi es of proposed contracts, requiring the insurer to assune,
wholly or in part, the cost of nedical or health related services to be
provided to a resident pursuant to a continuing care retirenment contract
or continuing care at honme contract;



f. a copy of each of the basic organizational docunents and agreenents
of the applicant of all participating entities;

g. a copy of the bylaws, rules and regul ati ons and i nternal governing
docunents of the applicant;

h. architectural program and sketches for the conmmunity;

i. the proposed community plan, including the nunber of independent
living units, skilled nursing facility beds, adult care facility beds,
if any, and a description of other social and health services provided
by the community;

j. copies of financial and personal disclosure information as required
by the council for the applicant and nenbers of the board, officers, and
controlling persons of the proposed continuing care retirenent
comunity, including:

(i) information necessary for the determ nation by the council of
character, conpetence, and experience, where information adequate to
make such determ nations is not otherw se available to the council,

(ii) alist of continuing care retirement comunities, adult care
facilities and health care facilities owned or operated by the
applicant, by any controlling persons of the applicant, or by entities
wi th which the nenbers of the applicant's board are affiliated; the
address of each such facility; and the dates of ownership or operation
of each such facility,

(iii) in the event that any such community or facility specified in
t hi s subdi vision while under the control or operation of the applicant,
or any controlling person has been subjected to a limtation,
wi t hdrawal , or refusal to grant accreditation by a recognized
accreditation organi zati on, because of failure to conply with standards
governi ng the conduct and operation of the facility, information that
describes the nature of the violation, the agency or body enforcing the
standard (including its name and address), the steps taken by the
facility to remedy the violation, and an indication of whether any
accreditation has since been restored, and



(iv) a statenent as to whether the applicant or any of its officers,
directors, partners, nanagers or a principal, parent or subsidiary
cor poration:

(A) has been convicted of a crine or pleaded nolo contendere to a
felony charge, or been held |iable or enjoined in a civil action by
final judgnent if the crimnal or civil action involved fraud,
enbezzl enent, fraudul ent conversion, or m sappropriation of property,

(B) had a prior discharge in bankruptcy or was found insolvent in any
court action,

(C is or was subject to a currently effective injunctive or
restrictive order or federal or state administrative order relating to
busi ness activity or health care as a result of an action brought by a
publ i c agency or departnent, including, without Iimtation, actions
affecting a |license to operate a hospital as defined by section
twenty-ei ght hundred one of this chapter, or a facility required to be
licensed or certified by the departnent. The statenment shall set forth
the court or agency, date of conviction or judgnment, the penalty inposed
or danmages assessed, or the date, nature and issuer of the order;

k. information which describes the popul ations to be served; and

| . any other information as nmay be required by regul ati ons adopt ed
pursuant to this article.

3. Nothing in this article shall be construed to enlarge, dimnish or
nodi fy: a social services district's otherwi se valid recovery under
section three hundred sixty-nine of the social services |aw, nor nedical
assistance eligibility under title eleven of article five of the social
services |l aw nor applicable provisions of the estates, powers and trusts
| aw. Except as otherwi se provided in this article, the activities of
continuing care retirement communities shall be subject to any other |aw
governing such activities including but not limted to article
twenty-eight of this chapter and article seven of the social services
| aw and regul ati ons pronul gat ed thereunder; provided, however, that the
provi si ons of paragraphs (d) and (e) of subdivision four of section
twenty-ei ght hundred one-a and section twenty-eight hundred two of this
chapter shall not apply, and provided that the provisions of paragraph



(a) of subdivision one and the provisions of subdivision tw of section
four hundred sixty-one-b of the social services law with respect to
public need and the provisions of subdivision one of section four
hundred si xty-one-c of the social services |aw shall not apply to

resi dents who have been admtted in accordance with a contract provided
that, upon adm ssion to the adult care facility, such residents shall be
given a notice which shall include, at a m ninum information regarding
facility services, resident responsibilities, supplenental services,
resident rights and protections and circunstances that warrant transfer.
The nunber of residential health care facility beds avail abl e pursuant
to subdivision five of this section, wthout proof of public need
therefor, shall be reduced by the nunber of residential health care
denonstration facility beds that are approved pursuant to this article.

4. No certificate of authority shall be issued unless an application
neeting the requirenments of this section and all other requirenents
establ i shed by | aw has been approved by:

a. (i) the superintendent of financial services as to the actuari al
principles involved, the financial feasibility of the facility, the form
and content of the proposed contracts to be entered into with residents
and insurance contracts between an operator and an insurer requiring the
insurer to assune, wholly or in part, the cost of medical or health
rel ated services to be provided to a resident;

(ii) the superintendent of financial services as to the rates and
rating nethodol ogy, if any, to be used by the operator to determ ne any
entrance fee, nonthly care fee and/or any separate charges for the
housi ng conmponent of the continuing care contract including but not
limted to a cooperative or condonm niumfee charged to the resident as
proposed in said operator's application for certificate of authority.
Subsequent increases in any entrance or nonthly care fee in excess of
fees cal cul ated pursuant to the approved rating nethodol ogy shal
requi re approval of the superintendent. The term "rating nethodol ogy" as
used herein shall incorporate a conbination of variables including but
not limted to a pricing structure for conparable services, projected
operating and health care costs and the applicable inflationary inpact
t hereon, projected inconme and occupancy rates and the refundability



conponent of the continuing care retirenent contract;

(iii) the superintendent of financial services as to any nonthly care
fee charged to a resident which nmay be increased or decreased subject to
approval by the superintendent of financial services, provided, that
nonthly care fees may be increased or decreased w thout specific
approval as long as such increase or decrease does not exceed a rel evant
cost index or indices which reflect all components of continuing care
i ncluding the costs associated with provision of health care as
determ ned and promul gated at | east annually by the superintendent, and
provi ded further that the superintendent is notified of any such
i ncrease or decrease prior to its taking effect;

(iv) an individual resident's nonthly care fee shall not be nodified
because of the increased need for services of that resident;

b. the conm ssioner as to those aspects of the application relating to
adult care facility beds, if any;

c. the public health and health planning council as to the
establishment of a skilled nursing facility by the applicant and as to
such other facilities and services as nmay require the public health and
heal t h pl anning council's approval of the application; provided,
however, that the reconmendati ons of the health systens agency having
geographi cal jurisdiction of the area where the continuing care
retirement conmunity is |ocated shall not be required with respect to
t he establishment of an on-site or affiliated residential health care
facility to serve residents as part of the continuing care retirenent
comunity, for up to the total nunber of residential health care
facility beds provided for in subdivision five of this section in
communi ti es statew de;

d. the comm ssioner under section twenty-eight hundred two of this
chapter; provided, however, that, the recommendati ons of the public
heal th and health planning council and the health systens agency havi ng
geographi cal jurisdiction of the area where the continuing care
retirement conmunity is |ocated shall not be required with respect to
the construction of an on-site or affiliated residential health care
facility to serve residents as part of the continuing care retirenent



comunity, for up to the total nunber of residential health care
facility beds provided for in subdivision five of this section in
comuni ti es statew de; and

e. the attorney general, as to those aspects of the application
relating to a cooperative, condom nium or other equity arrangenent for
t he i ndependent living unit, if any.

5. Up to two thousand residential health care facility beds, as
aut hori zed herein, that may be approved as conponents of continuing care
retirement conmunities shall not be considered by the departnent and the
health systens agencies in the determ nation of public need for
residential health care facility services; provided, however, that if
the conmunity seeking to construct such beds does not provide life care
to all residents, it nust adequately nake the assurances required by
subdi vi sion two of section forty-six hundred twenty-four of this
article.

6. If the approvals required by subdivision four of this section have
been obt ai ned, the commi ssioner shall either approve or reject the
application. In order to approve the application, the conm ssioner shal
have determ ned that:

a. the proposed community will nmeet a need and will fulfill the
pur poses of this article;

b. the applicant has satisfied the requirenents of this article;

c. the applicant has denonstrated to the satisfaction of the counci
that the applicant and nenbers of the board, officers, and controlling
persons of the applicant, are of such character, experience, conpetence
and standing in the cormunity as to give reasonabl e assurance of their
ability to conduct the affairs of the proposed continuing care
retirement conmunity in the best interest of the community and in the
public interest, and to provide proper care to residents. In the case of
an applicant that is controlled, the council nust be satisfied that the
controlling person has also acted in a manner that is consistent with



the public interest;

d. the applicant has otherw se denonstrated the capability to
organi ze, market, manage, pronote and operate the community and can be
expected to neet its obligations in accordance with this article and in
accordance with its contracts with residents;

e. the applicant has denonstrated that the total nunber of beds for
the nursing facility conponent and the adult care facility bears a
reasonabl e relation to the nunber of independent living units proposed
for such community; and

f. with respect to communities which include a residential health care
facility which does not require establishnent approval under section
twenty-ei ght hundred one-a of this chapter, the applicant has sufficient
financial resources and sources of future revenues for the operation of
the residential health care facility conponent.

7. Any change in the legal entity operating the continuing care
retirement conmunity, or in a controlling person of the community shal
require approval in the sanme manner as an original application;
provi ded, however, that the comm ssioner may wai ve any requirenent to
provide information that is not relevant to such change and provi ded,
further, that the continued public need for the conmunity shall be
presunmed.

8. The operator shall designate and nake know edgeabl e personnel
avai l abl e to prospective residents to answer questions about any
i nformati on contained in the disclosure statement or contract. The
di scl osure statenment and the contract shall each state on the cover or
top of the first page in bold twelve point print the followng "This
matter involves a substantial financial investnent and a | egally binding
contract. In evaluating the disclosure statenent and the contract prior
to any commtnent, it is recommended that you consult with an attorney
and financi al advisor of your choice, if you so elect, who can review
t hese docunents with you."



9. The conm ssioner shall issue the certificate of authority to the
appl i cant upon approval of the application.



