* § 4408-a. Gievance procedure. 1. A health maintenance organi zation
| i censed pursuant to article forty-three of the insurance |aw or
certified pursuant to this article, and any other organization certified
pursuant to this article shall establish and maintain a grievance
procedure. Pursuant to such procedure, enrollees shall be entitled to
seek a review of determ nations by the organi zation other than
determ nati ons subject to the provisions of article forty-nine of this
chapter.

2. (a) An organization shall provide to all enrollees witten notice
of the grievance procedure in the nenber handbook and at any tine that
the organi zati on denies access to a referral or determ nes that a
request ed benefit is not covered pursuant to the ternms of the contract;
provi ded, however, that nothing herein shall be deened to require a
health care provider to provide such notice. In the event that an
organi zati on denies a service as an adverse determ nation as defined in
article forty-nine of this chapter, the organi zation shall informthe
enrollee or the enrollee's designee of the appeal rights provided for in
article forty-nine of this chapter.

(b) The notice to an enrollee describing the grievance process shal
explain: (i) the process for filing a grievance with the organi zation;
(ii) the timefranes within which a grievance determ nati on nmust be nade;
(iii) the right of an enrollee to designate a representative to file a
gri evance on behalf of the enrollee; and (iv) notice of the nane,
address, phone nunber and website of the departnent designated consumner
assi stance program and t he i ndependent substance use di sorder and nent al
heal t h ombudsnan established by section 33.27 of the nental hygiene | aw
wi thin notices of adverse grievances and appeal s determ nations.

(c) The organi zation shall assure that the grievance procedure is
reasonably accessible to those who do not speak Engli sh.

3. (a) The organi zation may require an enrollee to file a grievance in
writing, by letter or by a grievance formwhich shall be nade avail abl e
by the organi zati on and which shall conformto applicable standards for
readability.

(b) Notwi t hstandi ng the provisions of paragraph (a) of this
subdi vi sion, an enrollee nay submt an oral grievance in connection



with: (i) a denial of, or failure to pay for, a referral; or (ii) a
determ nation as to whether a benefit is covered pursuant to the terns
of the enrollee's contract. In connection with the subm ssion of an oral
grievance, an organi zation nmay require that the enrollee sign a witten
acknow edgnent of the grievance prepared by the organi zati on sumrari zi ng
the nature of the grievance. Such acknow edgnent shall be nail ed
pronptly to the enrollee, who shall sign and return the acknow edgnent,
wi th any amendnents, in order to initiate the grievance. The grievance
acknow edgnent shall promnently state that the enrollee nust sign and
return the acknow edgnent to initiate the grievance. If an organi zation
does not require such a signed acknow edgnent, an oral grievance shal

be initiated at the tine of the tel ephone call.

(c) Upon receipt of a grievance, the organization shall provide notice
speci fying what information nust be provided to the organization in
order to render a decision on the grievance.

(d) (1) An organization shall designate personnel to accept the filing
of an enrollee's grievance by toll-free tel ephone no less than forty
hours per week during normal business hours and, shall have a tel ephone
system avai l abl e to take calls during other than nornal business hours
and shall respond to all such calls no |less than the next business day
after the call was recorded.

(2) Notwithstanding the provisions of subparagraph one of this
par agr aph, an organi zation may, in the alternative, designate personnel
to accept the filing of an enrollee's grievance by toll-free tel ephone
not | ess than forty hours per week during normal business hours and, in
the case of grievances subject to subparagraph (i) of subdivision four
of this section, on a twenty-four hour a day, seven day a week basis.

4. Wthin fifteen business days of receipt of the grievance, the
organi zation shall provide witten acknow edgnent of the grievance,
i ncludi ng the nane, address and tel ephone nunber of the individual or
department designated by the organi zation to respond to the grievance.
Al'l grievances shall be resolved in an expeditious manner, and in any
event, no nore than: (i) forty-eight hours after the receipt of al
necessary i nformati on when a delay would significantly increase the risk
to an enrollee's health; (ii) thirty days after the receipt of al
necessary information in the case of requests for referrals or



determ nati ons concerni ng whet her a requested benefit is covered
pursuant to the contract; and (iii) forty-five days after the receipt of
all necessary information in all other instances.

5. The organi zation shall designate one or nore qualified personnel to
review the grievance; provided further, that when the grievance pertains
to clinical matters, the personnel shall include, but not be limted to,
one or nore |licensed, certified or registered health care professionals.

6. The notice of a determ nation of the grievance shall be made in
witing to the enrollee or to the enrollee's designee. In the case of a
determ nati on nade in conformance w th subparagraph (i) of subdivision
four of this section, notice shall be made by tel ephone directly to the
enrollee with witten notice to follow within three busi ness days.

7. The notice of a determ nation shall include: (i) the detailed
reasons for the determnation; (ii) in cases where the determ nation has
a clinical basis, the clinical rationale for the determnation; (iii)
the procedures for the filing of an appeal of the determ nation,
including a formfor the filing of such an appeal; and (iv) notice of
t he nane, address, phone nunber and website of the departnent designated
consuner assistance program and the i ndependent substance use di sorder
and nental health onbudsman established by section 33.27 of the nental
hygi ene | aw within notices of adverse grievances and appeal s
det erm nati ons.

8. An enrollee or an enrollee's designee shall have not |ess than
si xty busi ness days after receipt of notice of the grievance
determnation to file a witten appeal, which may be submtted by letter
or by a formsupplied by the organizati on.

9. Wthin fifteen business days of receipt of the appeal, the
organi zation shall provide witten acknow edgnent of the appeal,
i ncludi ng the nane, address and tel ephone nunber of the individual
designated by the organi zation to respond to the appeal and what
additional information, if any, nust be provided in order for the
organi zation to render a deci sion.



10. The determi nation of an appeal on a clinical matter nust be nade
by personnel qualified to review the appeal, including |icensed,
certified or registered health care professionals who did not nmake the
initial determ nation, at |east one of whom nust be a clinical peer
reviewer as defined in article forty-nine of this chapter. The
determ nation of an appeal on a matter which is not clinical shall be
made by qualified personnel at a higher |evel than the personnel who
made the grievance determ nati on.

11. The organi zation shall seek to resolve all appeals in the nost
expedi ti ous nmanner and shall nake a determ nation and provide notice no
nor e than:

(i) two business days after the receipt of all necessary infornmation
when a delay would significantly increase the risk to an enrollee's
heal t h; and

(ii) thirty business days after the receipt of all necessary
information in all other instances.

12. The notice of a determ nation on an appeal shall include: (i) the
detail ed reasons for the determ nation; and (ii) in cases where the
determ nation has a clinical basis, the clinical rationale for the
det erm nation

13. An organization shall not retaliate or take any discrimnatory
action agai nst an enrol |l ee because an enrollee has filed a grievance or
appeal .

14. An organization shall nmaintain a file on each grievance and
associ ated appeal, if any, that shall include the date the grievance was
filed; a copy of the grievance, if any; the date of receipt of and a
copy of the enrollee's acknow edgnent of the grievance, if any; the
determ nati on nade by the organi zation including the date of the
determnation and the titles and, in the case of a clinical
determ nation, the credentials of the organi zation's personnel who
reviewed the grievance. If an enrollee files an appeal of the grievance,
the file shall include the date and a copy of the enrollee' s appeal, the



determ nati on nade by the organi zation including the date of the
determnation and the titles and, in the case of clinical

determ nations, the credentials, of the organization's personnel who
revi ewed the appeal .

15. An organi zation shall have procedures for obtaining an enrollee's,
or enrollee's designee's, preference for receiving notifications, which
shall be in accordance with applicable federal |aw and with gui dance
devel oped by the conmm ssioner. Witten and tel ephone notification to an
enrollee or the enroll ee's designee under this section may be provi ded
by el ectronic nmeans where the enrollee or the enroll ee's desi gnee has
i nformed the organi zation in advance of a preference to receive such
notification by electronic neans. An organi zation shall permt the
enroll ee and the enrollee's designee to change the preference at any
time. The organi zation shall retain docunentation of preferred
notification nethods and present such records to the conm ssioner upon
request.

16. The rights and renedies conferred in this article upon enroll ees
shall be cumul ative and in addition to and not in lieu of any other
rights or renedi es avail abl e under | aw.

* NB There are 2 § 4408-a's



