8 4403. Heal th nai ntenance organi zations; issuance of certificate of
authority. 1. The commi ssioner shall not issue a certificate of
authority to an applicant therefor unless the applicant denonstrates
t hat :

(a) it has defined a proposed enrolled population to which the health
mai nt enance organi zati on proposes to provi de conprehensive health
services and has established a mechani sm by which that popul ati on may
advise in determning the policies of the organization;

(b) it has the capability of organizing, marketing, managi ng,
pronoting and operating a conprehensive health services pl an;

(c) it is financially responsible and nay be expected to neet its
obligations to its enrolled nenbers. For the purpose of this paragraph,
"financially responsi bl e" nmeans that the applicant shall assune ful
financial risk on a prospective basis for the provision of conprehensive
heal t h services, including hospital care and energency nedi cal services
within the area served by the plan, except that it may require providers
to share financial risk under the terns of their contract, it may have
financial incentive arrangenents with providers or it nay obtain
i nsurance or nake other arrangenents for the cost of providing
conprehensi ve health services to enrollees; any insurance or other
arrangenent required by this paragraph shall be approved as to adequacy
by the superintendent as a prerequisite to the issuance of any
certificate of authority by the conm ssioner;

(d) the character, conpetence, and standing in the conmunity of the
proposed incorporators, directors, sponsors or stockhol ders, are
satisfactory to the comm ssi oner;

(e) the prepaynent mechani smof its conprehensive health services
pl an, the bases upon which providers of health care are conpensated, and
the anticipated use of allied health personnel are conducive to the use
of anbul atory care and the efficient use of hospital services;

(f) acceptabl e procedures have been established to nonitor the quality
of care provided by the plan, which, in the case of services provided by
non-participating providers, shall be limted to the provision of
reports to the primary care practitioner responsible for supervising and
coordinating the care of the enroll ee;

(g) approved mechani snms exi st to resolve conplaints and gri evances
initiated by any enrolled nenber; and



(h) the contract between the enrollee and the organi zation neet the
requi renents of the superintendent as set forth in section forty-four
hundred six of this article, as to the provisions contained therein for
heal th services, the procedures for offering, renew ng, converting and
terminating contracts to enrollees, and the rates for such contracts
including but not limted to, conpliance with the provisions of section
one t housand one hundred nine of the insurance |aw.

2. The conm ssioner nay adopt and amend rul es and regul ati ons pursuant
to the state adm nistrative procedure act to effectuate the purposes and
provisions of this article. Such regulations may include rules and
procedures addressing the provision of energency services, including
patient notification, obtaining authorization for treatnent, transfer of
patients fromone facility to another and emergency transportation
arrangenents.

3. Nothing contained in this section shall preclude any person or
persons i n devel opi ng a heal th nai nt enance organi zati on from contacti ng
potential participants to discuss the health care services such
organi zation would offer, prior to the granting of a certificate of
authority.

4. Nothing in this article shall preclude any heal th maintenance
organi zation fromneeting the requirenents of any federal |aw which
woul d aut hori ze such heal th nai ntenance organi zation to receive federa
financial assistance or which would authorize enrollees to receive
assi stance from federal funds.

5. (a) The commi ssioner, at the tine of initial licensure, at |east
every three years thereafter, and upon application for expansion of
service area, shall ensure that the health mai ntenance organi zation
mai ntai ns a network of health care providers adequate to neet the
conprehensi ve health needs of its enrollees and to provide an
appropriate choice of providers sufficient to provide the services
covered under its enrollee's contracts by determining that (i) there are
a sufficient nunber of geographically accessible participating
providers; (ii) there are opportunities to select fromat |east three



primary care providers pursuant to travel and distance tine standards,
provi ding that such standards account for the conditions of accessing
providers in rural areas; (iii) there are sufficient providers in each
area of specialty practice to neet the needs of the enroll nent

popul ation; (iv) there is no exclusion of any appropriately |icensed
type of provider as a class; and (v) contracts entered into with health
care providers neither transfer financial risk to providers, in a manner
i nconsi stent with the provisions of paragraph (c) of subdivision one of
this section, nor penalize providers for unfavorable case mx so as to
jeopardi ze the quality of or enrollees' appropriate access to nedically
necessary services; provided, however, that paynent at |ess than
prevailing fee for service rates or capitation shall not be deenmed or
presuned prima facie to jeopardi ze quality or access.

(b) The following criteria shall be considered by the conm ssioner at
the tine of areview (i) the availability of appropriate and tinely
care that is provided in conpliance with the standards of the Federal
Anericans with Disability Act to assure access to health care for the
enrol |l ee population; (ii) the network's ability to provide culturally
and linguistically conpetent care to neet the needs of the enrollee
popul ation; (iii) the availability of appropriate and tinely care that
is in conpliance with the standards of the Paul Wl | stone and Pete
Doneni ci Mental Health Parity and Addiction Equity Act of 2008, 42
U S. C 18031(j), and any anendnents to, and federal gui dance and
regul ati ons i ssued under those Acts, which shall include an anal ysis of
the rate of out-of-network utilization for covered nental health and
substance use di sorder services as conpared to the rate of
out-of-network utilization for the respective category of nedical
services; (iv) with the exception of initial |icensure, the nunber of
grievances filed by enrollees relating to waiting tinmes for
appoi ntments, appropriateness of referrals and other indicators of plan
capacity; and regul ations to be pronul gated by the comm ssioner. The
commi ssi oner shall determ ne standards for network adequacy for nental
heal t h and substance use di sorder treatnent services, including
sub-acute care in a residential facility, assertive conmunity treatnent
services, critical time intervention services and nobile crisis
i ntervention services and propose regulations, in consultation with the
superintendent of financial services, the comm ssioner of the office of



mental health and the comm ssioner of the office of addiction services
and supports by Decenber thirty-first, two thousand twenty-three.

(c) Each organi zation shall report on an annual basis the nunber of
enrol | ees and the nunber of participating providers in each
or gani zati on.

6. (a) If a health maintenance organi zation deternmnes that it does
not have a health care provider with appropriate training and experience
inits panel or network to neet the particular health care needs of an
enrol |l ee, the health naintenance organi zati on shall nake a referral to
an appropriate provider, pursuant to a treatnment plan approved by the
heal t h mai nt enance organi zation in consultation with the primary care
provi der, the non-participating provider and the enrollee or enrollee's
designee, at no additional cost to the enrollee beyond what the enrollee
woul d ot herwi se pay for services received within the network.

(b) A health mai ntenance organi zati on shall have a procedure by which
an enrol |l ee who needs ongoing care froma specialist may receive a
standing referral to such specialist. If the health maintenance
organi zation, or the primary care provider in consultation with the
medi cal director of the organi zation and specialist if any, determ nes
that such a standing referral is appropriate, the organi zation shal
make such a referral to a specialist. In no event shall a health
mai nt enance organi zation be required to permt an enrollee to elect to
have a non-participating specialist, except pursuant to the provisions
of paragraph (a) of this subdivision. Such referral shall be pursuant to
a treatnment plan approved by the health nmai ntenance organi zation in
consultation with the primary care provider, the specialist, and the
enrollee or the enrollee's designee. Such treatnent plan may limt the
nunber of visits or the period during which such visits are authorized
and may require the specialist to provide the prinmary care provider with
regul ar updates on the specialty care provided, as well as all necessary
medi cal i nformation.

(c) A health mai ntenance organi zation shall have a procedure by which
a new enrol |l ee upon enrollnment, or an enrollee upon diagnosis, with (i)
a life-threatening condition or disease or (ii) a degenerative and
di sabling condition or disease, either of which requires specialized
nmedi cal care over a prolonged period of tine, nay receive a referral to



a specialist with expertise in treating the life-threatening or
degenerative and di sabling disease or condition who shall be responsible
for and capabl e of providing and coordinating the enrollee's primry and
specialty care. If the health maintenance organi zation, or prinmary care
provider in consultation with a nmedical director of the organization and
a specialist, if any, determ nes that the enrollee's care woul d nost
appropriately be coordinated by such a specialist, the organization
shall refer the enrollee to such specialist. In no event shall a health
mai nt enance organi zation be required to permt an enrollee to elect to
have a non-participating specialist, except pursuant to the provisions
of paragraph (a) of this subdivision. Such referral shall be pursuant to
a treatnment plan approved by the health mai ntenance organi zation, in
consultation with the prinmary care provider if appropriate, the
specialist, and the enrollee or the enrollee's designee. Such speciali st
shall be permitted to treat the enrollee without a referral fromthe
enrollee's primary care provider and may aut horize such referrals,
procedures, tests and other nedical services as the enrollee's prinmary
care provider would otherwi se be pernmitted to provide or authorize,
subject to the terns of the treatnment plan. If an organization refers an
enrollee to a non-participating provider, services provided pursuant to
t he approved treatnent plan shall be provided at no additional cost to
the enroll ee beyond what the enrollee woul d otherw se pay for services
received within the network.

(d) A health mai ntenance organi zati on shall have a procedure by which
an enrollee with (i) alife-threatening condition or disease or (ii) a
degenerative and disabling condition or disease, either of which
requires specialized nedical care over a prolonged period of tinme, my
receive a referral to a specialty care center with expertise in treating
the life-threatening or degenerative and di sabling di sease or condition.
If the health mai ntenance organi zation, or the prinmary care provider or
t he specialist designated pursuant to paragraph (c) of this subdivision,
in consultation with a nedical director of the organization, deterni nes
that the enrollee's care woul d nost appropriately be provided by such a
specialty care center, the organi zation shall refer the enrollee to such
center. In no event shall a health maintenance organi zati on be required
to permit an enrollee to elect to have a non-participating specialty
care center, unless the organi zati on does not have an appropriate



specialty care center to treat the enrollee's disease or condition
within its network. Such referral shall be pursuant to a treatnment plan
devel oped by the specialty care center and approved by the health
mai nt enance organi zation, in consultation with the primary care
provider, if any, or a specialist designated pursuant to paragraph c of
this subdivision, and the enrollee or the enrollee's designee. If an
organi zation refers an enrollee to a specialty care center that does not
participate in the organization's network, services provided pursuant to
t he approved treatnent plan shall be provided at no additional cost to
the enroll ee beyond what the enrollee woul d otherwi se pay for services
received within the network. For purposes of this paragraph, a specialty
care center shall nmean only such centers as are accredited or designated
by an agency of the state or federal governnent or by a voluntary
nati onal health organi zation as having special expertise in treating the
|ife-threatening disease or condition or degenerative and disabling
di sease or condition for which it is accredited or designated.

(e) (1) If an enrollee's health care provider |eaves the health
mai nt enance organi zation's network of providers for reasons other than
t hose for which the provider would not be eligible to receive a hearing
pursuant to paragraph a of subdivision tw of section forty-four hundred
six-d of this chapter, the health naintenance organi zati on shall provide
witten notice to the enrollee of the provider's disaffiliation and
permt the enrollee to continue an ongoing course of treatnment with the
enrollee's current health care provider during a transitional period of:
(i) ninety days fromthe later of the date of the notice to the enrollee
of the provider's disaffiliation fromthe organi zation's network or the
effective date of the provider's disaffiliation fromthe organization's
network; or (ii) if the enrollee is pregnant at the tinme of the
provider's disaffiliation, the duration of the pregnancy and post-partum
care directly related to the delivery.

(2) During the transitional period the health care provider shall: (i)
continue to accept reinmbursenent fromthe health naintenance
organi zation at the rates applicable prior to the start of the
transitional period, and continue to accept the in-network cost-sharing
fromthe enrollee, if any, as paynent in full; (ii) adhere to the
organi zation's quality assurance requirenments and to provide to the
organi zati on necessary nedical information related to such care; and



(iii) otherw se adhere to the organi zation's policies and procedures,
including but not limted to procedures regarding referrals and
obtai ni ng pre-authorization and a treatnent plan approved by the
or gani zati on.

* (f) If a new enroll ee whose health care provider is not a nmenber of
t he heal th mai nt enance organi zation's provider network enrolls in the
heal t h mai nt enance organi zati on, the organi zation shall permt the
enrollee to continue an ongoing course of treatnent with the enrollee's
current health care provider during a transitional period of up to sixty
days fromthe effective date of enrollnment, if (i) the enrollee has a
life-threatening disease or condition or a degenerative and disabling
di sease or condition or (ii) the enrollee has entered the second
trimester of pregnancy at the effective date of enrollnment, in which
case the transitional period shall include the provision of post-partum
care directly related to the delivery. If an enrollee elects to continue
to receive care fromsuch health care provider pursuant to this
par agr aph, such care shall be authorized by the health naintenance
organi zation for the transitional period only if the health care
provi der agrees (A) to accept reinbursenment fromthe health maintenance
organi zation at rates established by the health mai ntenance organi zati on
as paynent in full, which rates shall be no nore than the | evel of
rei mbur senent applicable to simlar providers within the health
mai nt enance organi zation's network for such services; (B) to adhere to
the organization's quality assurance requirenments and agrees to provide
to the organi zati on necessary nedical information related to such care;
and (C) to otherw se adhere to the organi zation's policies and
procedures including, but not limted to procedures regarding referrals
and obtaining pre-authorization and a treatnent plan approved by the
organi zation. In no event shall this paragraph be construed to require a
heal t h mai nt enance organi zation to provide coverage for benefits not
ot herwi se covered or to dimnish or inpair pre-existing condition
limtations contained within the subscriber's contract.

* NB Effective until January 1, 2027

* (f) If a new enroll ee whose health care provider is not a nmenber of
t he heal th mai nt enance organi zation's provider network enrolls in the
heal t h mai nt enance organi zati on, the organi zation shall permt the
enrollee to continue an ongoing course of treatnent with the enrollee's



current health care provider during a transitional period of up to
ninety days fromthe effective date of enrollnment. If the enrollee is
pregnant at the effective date of enrollnent, the transitional period
shall include the provision of care for the duration of the pregnancy
and postpartumcare directly related to the delivery. If an enrollee
el ects to continue to receive care fromsuch health care provider
pursuant to this paragraph, such care shall be authorized by the health
mai nt enance organi zation for the transitional period only if the health
care provider agrees: (A) to accept reinbursenent fromthe health
mai nt enance organi zation at rates established by the health maintenance
organi zation as paynent in full, which rates shall be no nore than the
| evel of reinbursenent applicable to simlar providers within the health
mai nt enance organi zation's network for such services; (B) to adhere to
the organization's quality assurance requirenments and agrees to provide
to the organi zati on necessary nedical information related to such care;
and (C) to otherwi se adhere to the organi zation's policies and
procedures including, but not limted to, procedures regarding referrals
and obtaining pre-authorization and a treatnent plan approved by the
organi zation. In no event shall this paragraph be construed to require a
heal t h mai nt enance organi zation to provide coverage for benefits not
ot herwi se covered or to dimnish or inpair pre-existing condition
limtations contained within the subscriber's contract.

* NB Effective January 1, 2027

7. A health mai ntenance organi zation that requires or provides for
designation by an enrollee of a participating prinmary care provider
shall permt the enrollee to designate any participating prinmary care
provi der who is available to accept such individual, and in the case of
a child, shall permt the enrollee to designate a physician (allopathic
or osteopathic) who specializes in pediatrics as the child's primary
care provider if such provider participates in the network of the health
mai nt enance organi zati on.

* 8. Notwithstanding any provision of lawto the contrary, a health
mai nt enance organi zati on may expand its conprehensive health services
plan to include services operated, certified, funded, authorized or
approved by the office for people with devel opnental disabilities,

i ncluding habilitation services as defined in paragraph (c) of



subdi vi si on one of section forty-four hundred three-g of this article,
and may offer such expanded plan to a popul ati on of persons with

devel opnental disabilities, as such termis defined in the nental

hygi ene | aw, subject to the follow ng:

(a) Such organi zation nust have the ability to provide or coordinate
services for persons with devel opnental disabilities, as denonstrated by
criteria to be determ ned by the comm ssioner and the conm ssioner of
the office for people with devel opnental disabilities. Such criteria
shall include, but not be limted to, adequate experience providing or
coordi nating services for persons with devel opnental disabilities;

(a-1) If the comm ssioner and the conm ssioner of the office for
peopl e with devel opmental disabilities determ ne that such organization
| acks the experience required in paragraph (a) of this subdivision, the
organi zation shall have an affiliation arrangenent with an entity or
entities that are non-profit organi zati ons or organi zati ons whose
sharehol ders are solely controlled by non-profit organi zations with
experience serving persons with devel opnmental disabilities, as
denonstrated by criteria to be determ ned by the comm ssioner and the
commi ssioner of the office for people with devel opnental disabilities,
Wi th such criteria including, but not limted to, residential, day, and

enpl oynent services such that the affiliated entity will coordi nate and
pl an services operated, certified, funded, authorized or approved by the
office for people with devel opnental disabilities or will oversee and

approve such coordi nati on and pl anni ng;

(a-2) Each enrollee shall receive services designed to achieve
per son-centered outcones, to enable that person to live in the nost
i ntegrated setting appropriate to that person's needs, and to enable
that person to interact with nondi sabl ed persons to the full est extent
possi bl e in social, workplace and other conmunity settings, provided
that all such services are consistent with such person's wi shes to the
extent that such wi shes are known and the individual's needs. Wth
respect to an individual receiving non-residential services operated,
certified, funded, authorized or approved by the office for people with
devel opnental disabilities prior to enrollnment in the organization, such
gui delines shall require the organization to contract with the current
provi der of such non-residential services at the rates established by
the office for ninety days, in order to ensure continuity of care. Wth



respect to an individual living in a residential facility operated or
certified by the office for people with devel opnental disabilities prior
to enrollnment in the organi zation, the organization shall contract with
the provider of residential services for that residence at the rates
established by the office for people with devel opnental disabilities for
so long as such person lives in that residence pursuant to an approved
pl an of care;

(b) The provision by such organi zati on of services operated,
certified, funded, authorized or approved by the office for people with
devel opnental disabilities shall be subject to the joint oversight and
review of both the departnment and the office for people with
devel opnmental disabilities. The departnent and such office shall require
such organi zation to provide conprehensive care planni ng, assess
quality, meet quality assurance requirenents and ensure the enrollee is
i nvol ved in care planning.

(c) Such organi zation shall not provide or arrange for services
operated, certified, funded, authorized or approved by the office for
peopl e with devel opnental disabilities until the comm ssioner and the
commi ssi oner of the office for people with devel opnental disabilities
approve program features and rates that include such services, and
determ ne that such organi zation neets the requirenents of this
par agraph and any other requirenents set forth by the comm ssioner of
the office for people with devel opnental disabilities;

(d) An otherwi se eligible enrollee receiving services through the
organi zation that are operated, certified, funded, authorized or
approved by the office for people with devel opnental disabilities shal
not be involuntarily disenrolled from such organi zati on without the
prior approval of the conm ssioner of the office for people with
devel opnental disabilities. Notice shall be provided to the enrollee and
the enrollee my request a fair hearing regarding such disenroll nment;

(e) The office for people with devel opnental disabilities shal
determne the eligibility of individuals receiving services operated,
certified, funded, authorized or approved by such office to enroll in
such a plan and shall enroll individuals it determnes eligible in an
organi zati on chosen by such individual, guardian or other |egal
representative;

(f) The office for people with devel opnental disabilities, or its



desi gnee, shall conplete a conprehensive assessnent for enrollees that
recei ve services operated, certified, funded, authorized or approved by
such office. This assessnment shall include, but not be limted to, an
eval uati on of the nedical, social, habilitative and environnmental needs
of each prospective enrollee as such needs relate to such enrollee's
heal th, safety, living environment and wi shes, to the extent such w shes
are known. This assessnent shall also serve as the basis for the

devel opnment and provi sion of an appropriate plan of care for the
enrol l ee. Such plan of care shall be focused on the achi evenent of

per son-cent ered outcomes and shall be consistent with and hel p i nform
any ot her person-centered plan required for the enrollee by the

commi ssioner of the office for people with devel opnmental disabilities.
The initial assessnment shall be conpleted by such office or its designee
ot her than the organi zati on and shall be conpleted, in consultation with
the prospective enrollee's health care practitioner as necessary.
Reassessnents shall be conpleted by the office or its designee, which
may be the organi zation. The conm ssioner of the office for people with
devel opnmental disabilities shall prescribe the forns on which the
assessnent shall be nade.

(f-1) Such organization shall provide the departnment and the office
for people with devel opnental disabilities with a description of the
proposed narketing plan and how marketing naterials will be presented to
persons with devel opnental disabilities or their authorized decision
makers for the purposes of enabling themto nake an i nforned choi ce.

(g) No person with a devel opnental disability shall be required to
enroll in a conprehensive health services plan as a condition of
recei ving medi cal assistance and services operated, certified, funded,
aut hori zed or approved by the office for people with devel opnent al
disabilities until program features and rei nbursenent rates are approved
by the conm ssioner and the comm ssioner of the office for people with
devel opnental disabilities and until such comm ssioners determ ne that
there are a sufficient nunber of plans authorized to coordinate care for
persons with devel opnental disabilities pursuant to this article
operating in the person's county of residence to neet the needs of
persons with devel opnental disabilities, and that such plans neet the
standards of this section.

(h) Organi zations providing services operated, certified, funded,



aut hori zed or approved by the office for people with devel opnent al
disabilities shall be subject to all requirenents applicable to DI SCOs
operating under section forty-four hundred three-g of this article with
respect to quality assurance, grievances and appeals, infornmed choice,
participating in devel opnent of plans of care and requirenents with
respect to nmarketing, to the extent that such requirenents are not

i nconsistent with this section.

(i) The provisions of this subdivision shall only be effective if, for
so long as, and to the extent that federal financial participation is
avai l abl e for the costs of services provided hereunder to recipients of
nmedi cal assistance pursuant to title eleven of article five of the
soci al services |law. The conm ssioner shall make any necessary
anendnents to the state plan for nedical assistance submtted pursuant
to section three hundred sixty-three-a of the social services |aw,
and/ or submt one or nore applications for waivers of the federal social
security act, as may be necessary to ensure such federal financi al
participation. To the extent that the provisions of this subdivision are
i nconsi stent with other provisions of this article or with the
provi sions of section three hundred sixty-four-j of the social services
| aw, the provisions of this subdivision shall prevail.

* NB Repeal ed Decenber 31, 2027

9. A health mai ntenance organi zati on shall have procedures for
coverage of nedically fragile children including those necessary to
i npl ement section forty-four hundred six-i of this article.



