§ 2999-j. Paynents fromthe fund. 1. The fund shall be used to pay the
qual i fying health care costs of qualified plaintiffs.

2. The provision of qualifying health care costs to qualified
plaintiffs shall not be subject to prior authorization, except as
descri bed by the comm ssioner in regulation; provided, however:

(a) such regulation shall not prevent qualified plaintiffs from
receiving care or assistance that would, at a mninmum be authorized
under the nedicaid program

(b) if any prior authorization is required by such regul ation, the
regul ation shall require that requests for prior authorization be
processed within a reasonably pronpt period of tinme and shall identify a
process for pronpt adm nistrative review of any denial of a request for
prior authorization; and

(c) such regul ations shall not prohibit qualifying health care costs
on the grounds that the qualifying health care cost may incidentally
benefit other nmenbers of the household, provided that whether the
qualifying health care cost primarily benefits the patient may be
consi der ed.

3. In determning the anount of qualifying health care costs to be
paid fromthe fund, any such cost or expense that was or will, with
reasonabl e certainty, be paid, replaced or indemified from any
collateral source as provided by subdivision (a) of section forty-five
hundred forty-five of the civil practice |law and rul es shall not
constitute a qualifying health care cost and shall not be paid fromthe
fund. For purposes of this title, "collateral source" shall not include
nmedi care or Medi cai d.

* 4. The anpunt of qualifying health care costs to be paid fromthe
fund shall be cal cul ated on the basis of one hundred percent of the
usual and customary cost. For the purposes of this section, "usual and
customary costs" shall nean the eightieth percentile of all charges for
the particular health care service perforned by a provider in the sane
or simlar specialty and provided in the sane geographical area as
reported in a benchmarki ng dat abase mai ntai ned by a nonprofit
organi zati on specified by the superintendent of financial services. If
no such rates are avail able qualifying health care costs shall be



cal cul ated on the basis of no |l ess than one hundred thirty percent of
Medi cai d or Medicare rates of reinbursenment, whichever is higher. If no
such rate exists, costs shall be reinbursed as defined by the
commi ssi oner in regulation.

* NB Effective until June 1, 2027

* 4. The anpunt of qualifying health care costs to be paid fromthe
fund shall be calculated: (a) with respect to services provided in
private physician practices on the basis of one hundred percent of the
usual and custonmary rates, as defined by the comm ssioner in regulation;
or (b) with respect to all other services, on the basis of Medicaid
rates of reinbursenent or, where no such rates are avail able, as defined
by the conm ssioner in regulation.

* NB Effective June 1, 2027

5. Cains for the paynent or reinbursenent fromthe fund of qualifying
health care costs shall be made upon forns prescribed and furni shed by
the fund adm nistrator in conjunction with regul ations establishing a
mechani sm for submi ssion of clainms by health care providers directly to
the fund, where practicable.

6. (a) Every settlenent agreenent for clains arising out of a
plaintiff's or claimant's birth related neurol ogical injury subject to
this title, and that provides for the paynent of future nedical expenses
for the plaintiff or claimant, shall provide that all paynments for
future nedi cal expenses shall be paid in accordance with this title in
lieu of that portion of the settlenent agreenent that provides for
payment of such expenses. The plaintiff's or claimnt's future nedical
expenses shall be paid in accordance with this title. Wen such a
settl enment agreenent does not so provide, the court shall direct the
nodi fication of the agreenment to include such termas a condition of
court approval.

(b) I'n any case where the jury or court has nmade an award for future
nmedi cal expenses arising out of a birth related neurol ogical injury, any
party to such action or person authorized to act on behalf of such party
may neke application to the court that the judgnent reflect that, in
lieu of that portion of the award that provides for paynent of such
expenses, the future nedical expenses of the plaintiff shall be paid out



of the fund in accordance with this title. Upon a finding by the court
that the applicant has nade a prim facie showing that the plaintiff is
a qualified plaintiff, the court shall ensure that the judgnment so
provi des.

7. Aqualified plaintiff shall be enrolled when (a) such plaintiff or
person aut horized to act on behal f of such person, upon notice to al
defendants, or any of the defendants in regard to the plaintiff's claim
upon notice to such plaintiff, nakes an application for enroll nent by
providing the fund adm nistrator with a certified copy of the judgnent
or of the court approved settlenment agreenent; and (b) the fund
adm ni strator determ nes that the rel evant provisions of subdivision six
of this section have been net; provided that no enroll nent shall occur
when the fund is closed to enroll nent pursuant to subdivision six of
section twenty-nine hundred ninety-nine-i of this title.

8. As to all clainms, the fund adm nistrator shall:

(a) determ ne which of such costs are qualifying health care costs to
be paid fromthe fund; and

(b) thereupon certify to the conm ssioner of taxation and finance
t hose costs that have been determined to be qualifying health care costs
to be paid fromthe fund.

9. Paynents fromthe fund shall be nmade by the conm ssioner of
taxation and finance on the said certificate of the comm ssioner. No
paynment shall be made by the conm ssioner of taxation and finance in
excess of the amount certified. Pronptly upon receipt of the said
certificate of the comm ssioner, the conm ssioner of taxation and
finance shall pay the qualified plaintiff's health care provider or
rei mburse the qualified plaintiff the anmount so certified for paynent.

10. Paynent fromthe fund shall not give the fund any right of
recovery against any qualified plaintiff or such qualified plaintiff's
attorney except in the case of fraud or m stake.

11. Al health care providers shall accept fromqualified plaintiff's
or persons authorized to act on behalf of such plaintiff's assignnents



of the right to receive paynents fromthe fund for qualifying health
care costs. Such paynments shall constitute paynent in full for any
services provided to a qualified plaintiff in accordance with this
article.

12. Health insurers (other than nedicare and Medicaid) shall be the
primary payers of qualifying health care costs of qualified plaintiffs.
Such costs shall be paid fromthe fund only to the extent that health
i nsurers or other collateral sources or other persons are not otherw se
obligated to make paynents therefor. Health insurers that nake paynents
for qualifying health care costs to or on behalf of qualified plaintiffs
shall have no right of recovery against and shall have no |ien upon the
fund or any person or entity nor shall the fund constitute an additi onal
paynment source to offset the paynents otherw se contractually required
to be nade by such health insurers. The superintendent of financial
services shall have the authority to enforce the provisions of this
subdi vi si on upon the referral of the conm ssioner.

13. Except as provided for by this title, with respect to a qualified
plaintiff, no paynment shall be required to be nade by any defendant or
such defendant's insurer for qualifying health care costs and no
judgment shall be nade or entered requiring that any such paynent be
made by any defendant or such defendant's insurer for such health care
costs.

14. The determi nation of the qualified plaintiff's attorney's fee
shal | be based upon the entire sum awarded by the jury or the court or
the full sumof the settlenent, as the case may be. The qualified
plaintiff's attorney's fee shall be paid in a lunp sum by the defendants
and their insurers pursuant to section four hundred seventy-four-a of
the judiciary | aw, provided however that the portion of the attorney fee
that is allocated to the non-fund el enents of damages shall be deducted
fromthe non-fund portion of the award in a proportional manner.

15. The commi ssioner shall promul gate, anend and enforce all rules and
regul ati ons necessary for the proper admnistration of the fund in
accordance with the provisions of this section, including, but not



limted to, those concerning the paynment of clains and concerning the
actuarial calculations necessary to determ ne, annually, the total
anount to be paid into the fund as provided herein, and as otherw se

needed to inplenent this title.



