§ 2994-9g. Health care decisions for adult patients w thout surrogates.
1. lIdentifying adult patients w thout surrogates. Wthin a reasonable
time after adm ssion as an inpatient to the hospital of each adult
patient, the hospital shall neke reasonable efforts to determne if the
patient has appointed a health care agent or has a guardian, or if at
| east one individual is available to serve as the patient's surrogate in
the event the patient |acks or |oses decision-making capacity. Wth
respect to a patient who | acks capacity, if no such health care agent,
guardi an or potential surrogate is identified, the hospital shal
identify, to the extent reasonably possible, the patient's w shes and
preferences, including the patient's religious and noral beliefs, about
pendi ng health care decisions, and shall record its findings in the
patient's medical record.

2. Decision-maki ng standards and procedures. (a) The procedures
specified in this and the foll ow ng subdivisions of this section apply
to health care decisions for adult patients who would qualify for
surrogat e deci sion-nmaki ng under this article but for whom no surrogate
is reasonably available, willing or conpetent to act.

(b) Any health care decision nade pursuant to this section shall be
made in accordance with the standards set forth in subdivision four of
section twenty-nine hundred ninety-four-d of this article and shall not
be based on the financial interests of the hospital or any other health
care provider. The specific procedures to be foll owed depend on whet her
t he decision involves routine nedical treatnment, major nedical
treatment, or the w thholding or withdrawal of |ife-sustaining
treatment, and the |ocation where the treatnent is provided.

3. Routine nedical treatnent. (a) For purposes of this subdivision,
"routine medical treatnment" neans any treatnent, service, or procedure
to di agnose or treat an individual's physical or nmental condition, such
as the adm nistration of nedication, the extraction of bodily fluids for
anal ysis, or dental care performed with a | ocal anesthetic, for which
health care providers ordinarily do not seek specific consent fromthe
patient or authorized representative. It shall not include the |ong-term
provi sion of treatnent such as ventilator support or a nasogastric tube
but shall include such treatnment when provided as part of post-operative



care or in response to an acute illness and recovery i s reasonably
expected within one nonth or |ess.

(b) An attending practitioner shall be authorized to deci de about
routi ne medical treatnent for an adult patient who has been determ ned
to | ack decision-naking capacity pursuant to section twenty-nine hundred
ninety-four-c of this article. Nothing in this subdivision shall require
health care providers to obtain specific consent for treatnent where
speci fic consent is not otherw se required by |aw.

4. Major nedical treatnment. (a) For purposes of this subdivision,
"maj or medical treatment” nmeans any treatnent, service or procedure to
di agnose or treat an individual's physical or nmental condition: (i)
where general anesthetic is used; or (ii) which involves any significant
risk; or (iii) which involves any significant invasion of bodily
integrity requiring an incision, producing substantial pain, disconfort,
debilitation or having a significant recovery period; or (iv) which
i nvol ves the use of physical restraints, as specified in regulations
promul gated by the commi ssioner, except in an energency; or (v) which
i nvol ves the use of psychoactive nedications, except when provided as
part of post-operative care or in response to an acute illness and
treatment is reasonably expected to be adm nistered over a period of
forty-eight hours or less, or when provided in an energency.

(b) A decision to provide major nedical treatnent, nade in accordance
with the follow ng requirenents, shall be authorized for an adult
patient who has been determ ned to | ack deci si on-maki ng capacity
pursuant to section twenty-nine hundred ninety-four-c of this article.

(i) An attending practitioner shall nmake a recomrendation in
consultation with hospital staff directly responsible for the patient's
care.

(ii) I'n a general hospital, at |east one other physician, nurse
practitioner or physician assistant designated by the hospital rmnust
i ndependent|ly determ ne that he or she concurs that the recomrendati on
i s appropriate.

(iii) In aresidential health care facility, and for a hospice patient
not in a general hospital, the nedical director of the facility or
hospi ce, or a physician, nurse practitioner or physician assistant
designated by the medical director, nust independently determ ne that he



or she concurs that the recomrendation is appropriate; provided that if
the nedical director is the patient's attending practitioner, a

di fferent physician, nurse practitioner or physician assistant
designated by the residential health care facility or hospice nust nake
this i ndependent determ nation. Any health or social services
practitioner enployed by or otherwise formally affiliated with the
facility or hospice may provide a second opinion for decisions about
physi cal restraints nade pursuant to this subdivision

5. Decisions to withhold or withdraw |life-sustaining treatnent. (a) A
court of conpetent jurisdiction nay nake a decision to withhold or
wi thdraw | i fe-sustaining treatnment for an adult patient who has been
determ ned to | ack deci sion-maki ng capacity pursuant to section
twenty-ni ne hundred ninety-four-c of this article if the court finds
that the decision accords with standards for decisions for adults set
forth in subdivisions four and five of section twenty-nine hundred
ninety-four-d of this article.

(b) If the attending practitioner, with independent concurrence of a
second physician, nurse practitioner or physician assistant designated
by the hospital, determ nes to a reasonabl e degree of nedical certainty
t hat :

(i) life-sustaining treatnent offers the patient no nedical benefit
because the patient will die immnently, even if the treatnent is
provi ded; and

(ii) the provision of life-sustaining treatnent would viol ate accepted
medi cal standards, then such treatnent nmay be withdrawn or withheld from
an adult patient who has been determ ned to | ack deci si on-naki ng
capacity pursuant to section twenty-nine hundred ninety-four-c of this
article, without judicial approval. This paragraph shall not apply to
any treatnment necessary to alleviate pain or disconfort.

5-a. Decisions regardi ng hospice care. An attending practitioner shal
be aut horized to nmake deci sions regardi ng hospice care and execute
appropriate docunents for such decisions (including a hospice election
form for an adult patient under this section who is hospice eligible in
accordance with the follow ng requirenents.

(a) The attending practitioner shall make deci sions under this section



in consultation with staff directly responsible for the patient's care,
and shall base his or her decisions on the standards for surrogate

deci sions set forth in subdivisions four and five of section twenty-nine
hundred ni nety-four-d of this article;

(b) There is a concurring opinion as follows:

(i) in a general hospital, at |east one other physician, nurse
practitioner or physician assistant designated by the hospital rmnust
i ndependent|ly determ ne that he or she concurs that the recomrendation
Is consistent with such standards for surrogate decisions;

(ii) in a residential health care facility, the medical director of
the facility, or a physician, nurse practitioner or physician assistant
designated by the nmedical director, nust independently determ ne that he
or she concurs that the recommendation is consistent with such standards
for surrogate decisions; provided that if the nedical director is the
patient's attending practitioner, a different physician, nurse
practitioner or physician assistant designated by the residential health
care facility nmust nmake this independent determ nation; or

(iii) in settings other than a general hospital or residential health
care facility, the nedical director of the hospice, or a physician
designated by the nmedical director, nust independently determ ne that he
or she concurs that the recomendation is nmedically appropriate and
consistent with such standards for surrogate decisions; provided that if
the nedical director is the patient's attendi ng physician, a different
physi ci an desi gnated by the hospice nust make this independent
det erm nation; and

(c) The ethics review commttee of the general hospital, residential
health care facility or hospice, as applicable, including at |east one
physi ci an, nurse practitioner or physician assistant who is not the
patient's attending practitioner, or a court of conpetent jurisdiction,
must review the decision and determine that it is consistent with such
standards for surrogate decisions. This requirenent shall not apply to
deci si ons about routine nedical treatnment. Such decisions shall be
governed by subdivision three of this section.

6. Physician, nurse practitioner or physician assistant objection. If
a physician, nurse practitioner or physician assistant consulted for a
concurring opinion objects to an attending practitioner's reconmendati on



or determ nation made pursuant to this section, or a nmenber of the
hospital staff directly responsible for the patient's care objects to an
attending practitioner's recommendati on about major nedical treatnent or
treatment w thout medical benefit, the matter shall be referred to the
ethics review conmittee if it cannot be otherw se resol ved.



