§ 2994-c. Determnation of incapacity. 1. Presunption of capacity. For
pur poses of this article, every adult shall be presunmed to have
deci si on- maki ng capacity unl ess determ ned otherw se pursuant to this
section or pursuant to court order, or unless a guardian is authorized
to deci de about health care for the adult pursuant to article eighty-one
of the nmental hygiene | aw.

2. Initial determination by attending practitioner. An attending
practitioner shall make an initial determ nation that an adult patient
| acks deci si on-nmaki ng capacity to a reasonabl e degree of nedi cal

certainty. Such determ nation shall include an assessnment of the cause
and extent of the patient's incapacity and the |ikelihood that the
patient will regain decision-nmaking capacity.

3. Concurring determnations. (a) An initial determ nation that a
patient |acks decision-making capacity shall be subject to a concurring
determ nati on, independently made, where required by this subdivision. A
concurring determ nation shall include an assessnent of the cause and
extent of the patient's incapacity and the |ikelihood that the patient
wi || regain decision-making capacity, and shall be included in the
patient's medical record. Hospitals shall adopt witten policies
identifying the training and credentials of health or social services
practitioners qualified to provide concurring determ nations of
i ncapaci ty.

(b) (i) In aresidential health care facility, a health or socia
services practitioner enployed by or otherwise formally affiliated with
the facility nmust independently determ ne whether an adult patient |acks
deci si on- maki ng capacity.

(ii) I'n a general hospital a health or social services practitioner
enpl oyed by or otherwise formally affiliated with the facility nust
i ndependent|y determ ne whether an adult patient |acks deci sion-naking
capacity if the surrogate's decision concerns the wthdrawal or
wi t hhol di ng of |ife-sustaining treatnent.

(iii) Wth respect to decisions regardi ng hospice care for a patient
in a general hospital or residential health care facility, the health or
soci al services practitioner nust be enployed by or otherwise formally
affiliated with the general hospital or residential health care



facility.

(c) (i) If the attending practitioner nakes an initial determ nation
that a patient |acks decision-naking capacity because of nental illness,
ei ther such physician nust have the followi ng qualifications, or another
physician with the follow ng qualifications nust independently determ ne
whet her the patient |acks decision-naking capacity: a physician |icensed
to practice nedicine in New York state, who is a diplomate or eligible
to be certified by the Anerican Board of Psychiatry and Neurol ogy or who
is certified by the American Osteopathic Board of Neurol ogy and
Psychiatry or is eligible to be certified by that board. A record of
such consultation shall be included in the patient's medical record.

(ii) If the attending practitioner nmakes an initial determ nation that
a patient |acks decision-naking capacity because of a devel opnent al
disability, either such physician, nurse practitioner or physician
assi stant nust have the follow ng qualifications, or another
professional with the follow ng qualifications nust independently
determ ne whether the patient |acks decision-naking capacity: a
physi ci an or clinical psychol ogist who either is enployed by a
devel opnental disabilities services office naned in section 13.17 of the
mental hygi ene | aw, or who has been enpl oyed for a m ninumof two years
to render care and service in a facility operated or licensed by the
of fice for people with devel opnental disabilities, or has been approved
by the conm ssioner of devel opnental disabilities in accordance with
regul ati ons pronul gated by such comm ssioner. Such regul ati ons shal
require that a physician or clinical psychol ogi st possess specialized
training or three years experience in treating devel opnenta
disabilities. A record of such consultation shall be included in the
patient's medical record.

(d) If an attending practitioner has determ ned that the patient |acks
deci si on-maki ng capacity and if the health or social services
practitioner consulted for a concurring determ nation disagrees with the
attending practitioner's determ nation, the matter shall be referred to
the ethics review conmittee if it cannot otherw se be resol ved.

4. Informng the patient and surrogate. Notice of a determ nation that
a surrogate will make health care decisions because the adult patient
has been determ ned to | ack deci sion-nmaking capacity shall pronptly be



gi ven:

(a) to the patient, where there is any indication of the patient's
ability to conprehend the information;

(b) to at |l east one person on the surrogate |ist highest in order of
priority |isted when persons in prior classes are not reasonably
avai |l abl e pursuant to subdivi sion one of section twenty-nine hundred
ninety-four-d of this article;

(c) if the patient is in a hospital as defined in subdivision ten of
section 1.03 of the nmental hygiene law or was transferred froma nental
hygi ene facility, to the director of the nmental hygiene facility and to
the nental hygiene | egal service under article forty-seven of the nental
hygi ene | aw.

5. Limted purpose of determ nation. A determ nation nmade pursuant to
this section that an adult patient |acks decision-naking capacity shal
not be construed as a finding that the patient |acks capacity for any
ot her purpose.

6. Priority of patient's decision. Notw thstanding a determ nation
pursuant to this section that an adult patient |acks deci sion-naking
capacity, if the patient objects to the determ nation of incapacity, or
to the choice of a surrogate or to a health care decision nmade by a
surrogate or made pursuant to section twenty-nine hundred ninety-four-g
of this article, the patient's objection or decision shall prevai
unl ess: (a) a court of conpetent jurisdiction has deternmi ned that the
patient |acks decision-making capacity or the patient is or has been
adj udged i nconpetent for all purposes and, in the case of a patient's
objection to treatnment, nmakes any other finding required by lawto
authorize the treatnent, or (b) another |egal basis exists for
overriding the patient's decision.

7. Confirmation of continued | ack of decision-nmeking capacity. An
attending practitioner shall confirmthe adult patient's continued | ack
of deci sion-naking capacity before conplying with health care deci sions
made pursuant to this article, other than those decisions made at or
about the tine of the initial determ nation. A concurring determ nation
of the patient's continued | ack of deci sion-making capacity shall be



required if the subsequent health care decision concerns the w thhol ding
or withdrawal of life-sustaining treatnment. Health care providers shall
not be required to informthe patient or surrogate of the confirnation.



