§ 2983. Determ nation of |ack of capacity to make health care
deci sions for the purpose of enpowering agent. 1. Determ nation by
attending practitioner. (a) A determ nation that a principal |acks
capacity to nake health care decisions shall be made by the attending
practitioner to a reasonabl e degree of nedical certainty. The
determ nation shall be nade in witing and shall contain such attendi ng
practitioner's opinion regarding the cause and nature of the principal's
i ncapacity as well as its extent and probable duration. The
determ nation shall be included in the patient's nedical record. For a
decision to withdraw or withhold |life-sustaining treatnent, the
attending practitioner who nakes the determ nation that a principal
| acks capacity to nmake health care decisions nust consult with another
physi ci an, physician assistant, or nurse practitioner to confirmsuch
determ nation. Such consultation shall also be included within the
patient's medical record.

(b) If an attending practitioner of a patient in a general hospital or
mental hygiene facility determ nes that a patient |acks capacity because
of nmental illness, the attending practitioner who makes the
determ nati on nust be, or nust consult, for the purpose of confirm ng
the determnation, with a qualified psychiatrist. A record of such
consultation shall be included in the patient's nedical record.

(c) If the attending practitioner determ nes that a patient |acks
capacity because of a devel opnental disability, the attending
practitioner who nmakes the determ nation nmust be, or nust consult, for
t he purpose of confirmng the determ nation, with a physician, nurse
practitioner, physician assistant, or clinical psychol ogi st who either
is enpl oyed by a devel opnental disabilities services office naned in
section 13.17 of the nental hygiene |aw, or who has been enpl oyed for a
m ni rum of two years to render care and service in a facility operated
or licensed by the office for people with devel opnental disabilities, or
has been approved by the comm ssioner of devel opnental disabilities in
accordance with regul ati ons promul gated by such comm ssioner. Such
regul ations shall require that a physician, nurse practitioner,
physi ci an assistant, or clinical psychol ogi st possess specialized
training or three years experience in treating devel opnenta
disabilities. A record of such consultation shall be included in the
patient's medical record.



(d) A physician, physician assistant, or nurse practitioner who has
been appointed as a patient's agent shall not nake the determ nation of
the patient's capacity to nmake health care deci sions.

2. Request for a determnation. If requested by the agent, an
attending practitioner shall nmake a determ nation regarding the
principal's capacity to nake health care decisions for the purposes of
this article.

3. Notice of determination. Notice of a determi nation that a principal
| acks capacity to nmake health care decisions shall pronptly be given:
(a) to the principal, orally and in witing, where there is any
i ndication of the principal's ability to conprehend such notice; (b) to
the agent; (c) if the principal is in or is transferred froma nental
hygi ene facility, to the facility director; and (d) to the guardi an of
the principal, if any.

4. Limted purpose of determ nation. A determ nation made pursuant to
this section that a principal |acks capacity to nake health care
deci sions shall not be construed as a finding that the patient |acks
capacity for any other purpose.

5. Priority of principal's decision. Notw thstanding a determ nation
pursuant to this section that the principal |acks capacity to nmake
heal t h care decisions, where a principal objects to the determ nation of
i ncapacity or to a health care decision nade by an agent, the
principal's objection or decision shall prevail unless the principal is
determ ned by a court of conpetent jurisdiction to |ack capacity to nake
heal th care deci sions.

6. Confirmation of |lack of capacity. (a) The attending practitioner
shall confirmthe principal's continued incapacity before conplying with
an agent's health care decisions, other than those decisions made at or
about the tine of the initial determ nation made pursuant to subdi vi sion
one of this section. The confirmation shall be stated in witing and
shall be included in the principal's nmedical record.

(b) The notice requirenents set forth in subdivision three of this



section shall not apply to the confirmation required by this
subdi vi si on.

7. Effect of recovery of capacity. In the event the attending
practitioner determ nes that the principal has regai ned capacity, the
authority of the agent shall cease, but shall recomence if the
princi pal subsequently |oses capacity as determ ned pursuant to this
secti on.



