§ 2981. Appointnent of health care agent; health care proxy. 1.
Aut hority to appoi nt agent; presunption of conpetence. (a) A conpetent
adult may appoint a health care agent in accordance with the terns of
this article.

(b) For the purposes of this section, every adult shall be presuned
conpetent to appoint a health care agent unless such person has been
adj udged i nconpetent or otherw se adjudged not conpetent to appoint a
health care agent, or unless a guardian of the person has been appoi nted
for the adult pursuant to article eighty-one of the nental hygi ene | aw
or article seventeen-A of the surrogate's court procedure act.

2. Health care proxy; execution; witnesses. (a) A conpetent adult may
appoint a health care agent by a health care proxy, signed and dated by
the adult in the presence of two adult w tnesses who shall also sign the
proxy. Another person nmay sign and date the health care proxy for the
adult if the adult is unable to do so, at the adult's direction and in
the adult's presence, and in the presence of two adult w tnesses who
shall sign the proxy. The witnesses shall state that the principa
appeared to execute the proxy willingly and free from duress. The person
appoi nted as agent shall not act as witness to execution of the health
care proxy.

(b) For persons who reside in a nental hygiene facility operated or
licensed by the office of nmental health, at |east one wi tness shall be
an individual who is not affiliated with the facility and, if the nental
hygiene facility is also a hospital as defined in subdivision ten of
section 1.03 of the nmental hygiene |law, at |east one witness shall be a
qualified psychiatrist or psychiatric nurse practitioner.

(c) For persons who reside in a nental hygiene facility operated or
|l icensed by the office for people with devel opnental disabilities, at
| east one witness shall be an individual who is not affiliated with the
facility and at | east one witness shall be a physician, nurse
practitioner, physician assistant or clinical psychol ogist who either is
enpl oyed by a devel opnental disabilities services office nanmed in
section 13.17 of the nental hygiene | aw or who has been enpl oyed for a
m ni rum of two years to render care and service in a facility operated
or licensed by the office for people with devel opnental disabilities, or
has been approved by the comm ssioner of devel opnental disabilities in



accordance with regul ati ons approved by the comm ssioner. Such
regul ations shall require that a physician, nurse practitioner,
physi ci an assistant, or clinical psychol ogi st possess specialized
training or three years experience in treating devel opnenta

di sabilities.

2-a. Alternate procedure for witnessing of health care proxies.
Wtnessing a health care proxy under this section nay be done using
audi o-vi deo technol ogy, for either or both wi tnesses, provided that the
foll owing conditions are nmet (as used in this subdivision, "renote
W tness" neans a witness acting using audio-visual technol ogy):

(a) The principal, if not personally known to a renote w tness, shal
di splay valid photographic identification to the renbote w tness during
t he audi o-vi deo conference;

(b) The audi o-vi deo conference shall allow for direct interaction
bet ween the principal and any renote w tness;

(c) Any renpte witness shall receive a |legible copy of the health care
proxy, which shall be transmtted via facsimle or electronic neans,
wi thin twenty-four hours of the proxy being signed by the principal
during the audio-video conference; and

(d) The renote witness shall sign the transmitted copy of the proxy,
and transmt it back to the principal.

3. Restrictions on who nay be and Iimtations on a health care agent.
(a) An operator, adm nistrator or enployee of a hospital may not be
appointed as a health care agent by any person who, at the tinme of the
appointnment, is a patient or resident of, or has applied for adm ssion
to, such hospital

(b) The restriction in paragraph (a) of this subdivision shall not
apply to:

(i) an operator, adm nistrator or enployee of a hospital who is
related to the principal by blood, nmarriage or adoption; or

(ii) a physician, physician assistant, or nurse practitioner, subject
tothe limtation set forth in paragraph (c) of this subdivision, except
that no physician or nurse practitioner affiliated with a nmental hygi ene
facility or a psychiatric unit of a general hospital may serve as agent
for a principal residing in or being treated by such facility or unit



unl ess the physician is related to the principal by blood, nmarriage or
adopti on.

(c) If a physician, physician assistant, or nurse practitioner is
appoi nted agent, the physician, physician assistant, or nurse
practitioner shall not act as the patient's attending practitioner after
the authority under the health care proxy comrences, unless the
physi ci an, physician assistant, or nurse practitioner declines the
appoi ntment as agent at or before such tine.

(d) No person who is not the spouse, child, parent, brother, sister or
grandparent of the principal, or is the issue of, or married to, such
person, shall be appointed as a health care agent if, at the tinme of
appoi ntnment, he or she is presently appointed health care agent for ten
princi pal s.

4. Commencenent of agent's authority. The agent's authority shal
comence upon a determ nation, nmade pursuant to subdivi sion one of
section two thousand nine hundred eighty-three of this article, that the
principal |acks capacity to make health care deci sions.

5. Contents and form of health care proxy. (a) The health care proxy
shal | :

(i) identify the principal and agent; and

(ii) indicate that the principal intends the agent to have authority
to make health care decisions on the principal's behalf.

(b) The health care proxy may include the principal's w shes or
i nstructions about health care decisions, and linmtations upon the
agent's authority.

(c) The health care proxy may provide that it expires upon a specified
date or upon the occurrence of a certain condition. If no such date or
condition is set forth in the proxy, the proxy shall remain in effect
until revoked. If, prior to the expiration of a proxy, the authority of
t he agent has commenced, the proxy shall not expire while the principal
| acks capacity.

(d) A health care proxy may, but need not, be in the follow ng form

Heal t h Care Proxy

I (nanme of principal) her eby appoi nt (nane,



hone address and tel ephone nunber of agent) as ny health care agent to
make any and all health care decisions for me, except to the extent |
state ot herw se.

This health care proxy shall take effect in the event | beconme unabl e
to make ny own health care deci sions.

NOTE: Al t hough not necessary, and neither encouraged nor di scouraged,
you may wish to state instructions or wishes, and |imt your agent's
authority. Unless your agent knows your w shes about artificial
nutrition and hydration, your agent will not have authority to decide
about artificial nutrition and hydration. If you choose to state
i nstructions, wishes, or limts, please do so bel ow

| direct ny agent to nmake health care decisions in accordance with ny
wi shes and instructions as stated above or as otherw se known to him or
her. | also direct my agent to abide by any linmtations on his or her
authority as stated above or as otherw se known to himor her.

In the event the person | appoint above is unable, unwilling or
unavail able to act as ny health care agent, | hereby appoint (nane, hone
address and tel ephone nunber of alternate agent) as ny health care
agent .

| understand that, unless |I revoke it, this proxy will remain in
effect indefinitely or until the date or occurrence of the condition I
have stated bel ow

(Pl ease conplete the following if you do NOT want this health care
proxy to be in effect indefinitely):

This proxy shall expire: (Specify date or condition)



Si ghat ur e:

Addr ess:

Dat e:

| declare that the person who signed or asked another to sign this
docunent is personally known to ne and appears to be of sound mnd and
acting willingly and free fromduress. He or she signed (or asked
another to sign for himor her) this docunent in ny presence and that
person signed in my presence. | amnot the person appointed as agent by
this docunent.

W t ness:

Addr ess:

W t ness:

Addr ess:

(e) The health care proxy shall not be executed on a form or other
writing that also includes the execution of a power of attorney,
provi ded, however, that nothing in this paragraph shall invalidate a
del egation of the authority to make health care deci sions executed prior
to the enactnment of this article.

(f) A health care proxy may include the principal's w shes or
i nstructions regarding organ and tissue donation and nay limt the
health care agent's authority to consent to organ or tissue donation or
desi gnat e another person to do so, under article forty-three of this
chapter. Failure to state wi shes or instructions shall not be construed
to inply a wish not to donate.

6. Alternate agent. (a) A conpetent adult nay designate an alternate
agent in the health care proxy to serve in place of the agent when:

(i) the attending practitioner has determined in a witing signed by
t he physician, physician assistant, or nurse practitioner (A that the
person appoi nted as agent is not reasonably available, willing and



conpetent to serve as agent, and (B) that such person is not expected to
becone reasonably available, willing and conpetent to make a tinely
deci sion given the patient's nedical circunstances;

(ii) the agent is disqualified fromacting on the principal's behalf
pursuant to subdivision three of this section or subdivision tw of
section two thousand ni ne hundred ninety-two of this article, or

(iii) under conditions set forth in the proxy.

(b) 1f, after an alternate agent's authority conmences, the person
appoi nted as agent becones available, willing and conpetent to serve as
agent :

(i) the authority of the alternate agent shall cease and the authority
of the agent shall conmence; and

(ii) the attending practitioner shall record the change in agent and
the reasons therefor in the principal's medical record.



