* § 2828. Residential health care facilities; mninumdirect resident
care spending. 1. (a) Notwithstanding any law to the contrary, the
department shall promul gate regul ati ons governing the disposition of
revenue i n excess of expenses for residential health care facilities
consistent with this section. Beginning on and after January first, two
t housand twenty-two, every residential health care facility shall spend
a mni mum of seventy percent of revenue on direct resident care, and
forty percent of revenue shall be spent on resident-facing staffing,
provi ded that anmounts spent on resident-facing staffing shall be
i ncluded as a part of anmounts spent on direct resident care.

(b) Fifteen percent of costs associated with resident-facing staffing
contracted out by a facility for services provided by registered
prof essi onal nurses or licensed practical nurses |licensed pursuant to
article one hundred thirty-nine of the education |aw or certified nurse
ai des who have conpl eted certification and training approved by the
departnment shall be deducted fromthe cal cul ati on of the anbunt spent on
resident-facing staffing and direct resident care.

(c) (i) Except as provided in subparagraph (ii) of this paragraph,
such regul ations shall further include at a mninmmthat any residenti al
health care facility for which total operating revenue exceeds total
operating and non-operating expenses by nore than five percent of total
operating and non-operating expenses or that fails to spend the m ni mum
anount necessary to conply with the m ni mrum spendi ng standards for
resident-facing staffing or direct resident care, cal culated on an
annual basis, or for the year two thousand twenty-two, on a pro-rata
basis for only that portion of the year during which the failure of a
residential health care facility to spend a m ni nrum of seventy percent
of revenue on direct resident care, and forty percent of revenue on
resident-facing staffing, nay be held to be a violation of this chapter,
shall remt such excess revenue, or the difference between the m ni num
spendi ng requi renent and the actual anmount of spending on
resident-facing staffing or direct care staffing, as the case may be, to
the state, with such excess revenue which shall be payable, in a manner
to be determ ned by such regul ations, by Novenber first in the year
following the year in which the expenses are incurred. The depart nent
shal |l collect such paynents by methods including, but not limted to,
bringing suit in a court of conpetent jurisdiction on its own behal f



after giving notice of such suit to the attorney general, deductions or
of fsets from paynents made pursuant to the Medicaid program and shal
deposit such recouped funds into the nursing hone quality pool, as set
forth in paragraph (d) of subdivision twd-c of section twenty-eight
hundred eight of this article. Provided further that such paynents of
excess revenue shall be in addition to and shall not affect a
residential health care facility's obligations to nmake any ot her
paynments required by state or federal law into the nursing home quality
pool, including but not limted to nedicaid rate reductions required
pursuant to paragraph (g) of subdivision twd-c of section twenty-eight
hundred eight of this article and departnent regul ati ons pronul gat ed
pursuant thereto. The conm ssioner or their designees shall have
authority to audit the residential health care facilities' reports for
conpliance in accordance with this section.

(ii) Notwi thstanding the requirenents prescribed by subparagraph (i)
of this paragraph, the provisions of a denobnstration project established
pursuant to a chapter of the |aws of two thousand twenty-three that
anended this subparagraph shall apply to those residential health care
facilities who qualify for such denonstration project.

2. For the purposes of this section the following terns shall have the
fol | owi ng neani ngs:

(a) "Revenue" shall nean the total operating revenue fromor on behalf
of residents of the residential health care facility, governnment payers,
or third-party payers, to pay for a resident's occupancy of the
residential health care facility, resident care, and the operation of
the residential health care facility as reported in the residential
health care facility cost reports subnmtted to the departnent; provided,
however, that revenue shall excl ude:

(i) the capital portion of the Medicaid reinbursenent rate;

(ii) funding received as rei nbursenent for the assessnent under
subpar agraph (vi) of paragraph (b) of subdivision two of section
twenty-ei ght hundred seven-d of this article, as reconciled pursuant to
par agraph (c) of subdivision ten of section twenty-ei ght hundred seven-d
of this article; and

(iii) any grant funds fromthe federal governnent for reinbursenent of
COVI D- 19 pandem c-rel ated expenses, including but not limted to funds



received fromthe federal energency managenent agency or health
resources and services adm nistration.

(b) "Expenses" shall include all operating and non-operati ng expenses,
bef ore extraordinary gains, reported in cost reports submtted pursuant
to section twenty-eight hundred five-e of this article, except as
expressly excluded by regul ati ons and/or this section. Such excl usions
shall include, but not be limted to, any related party transaction or
conpensation to the extent that the value of such transaction is greater
than fair nmarket value, and the paynent of conpensation for enpl oyees
who are not actively engaged in or providing services at the facility.

(c) "Direct resident care" includes the follow ng cost centers in the
residential health care facility cost report: (i) Nonrevenue Support
Services - Plant Operation & Miintenance, Laundry and Linen,
Housekeepi ng, Patient Food Service, Nursing Administration, Activities
Program Nonphysici an Educati on, Medical Education, Medical Director's
O fice, Housing, Social Service, Transportation; (ii) Ancillary Services
- Laboratory Services, Electrocardiology, Electroencephal ogy, Radi ol ogy,
I nhal ati on Therapy, Podiatry, Dental, Psychiatric, Physical Therapy,
Qccupational Therapy, Speech/Hearing Therapy, Pharmacy, Central Services
Supply, Medical Staff Services provided by |licensed or certified
prof essionals including and without limtation Regi stered Nurses,

Li censed Practical Nurses, and Certified Nursing Assistant; and (iii)
Program Services - Residential Health Care Facility, Pediatric,
Traumatic Brain Injury (TBI), Autoimmune Deficiency Syndrome (AlIDS),
Long Term Ventilator, Respite, Behavioral Intervention,

Neur odegenerative, Adult Care Facility, Internmediate Care Facilities,
| ndependent Living, Qutpatient dinics, Adult Day Health Care, Hone
Health Care, Meals on \Weels, Barber & Beauty Shop, and O her simlar
program services that directly address the physical conditions of
residents. Direct resident care does not include, at a mnimum and

Wi thout limtation, adm nistrative costs (other than nurse

adm ni stration), capital costs, debt service, taxes (other than sales
taxes or payroll taxes), capital depreciation, rent and | eases, and
fiscal services.

(d) "Resident-facing staffing"” shall include all staffing expenses in
the ancillary and program services categories on exhibit h of the
residential health care reports as in effect on February fifteenth, two



t housand twenty-one.

(e) "Cost Report" shall mean the annual financial and statistical
report submitted to the departnment pursuant to sections two thousand
ei ght hundred five-e and two thousand ei ght hundred eight-b of this
article, and regul ati ons pronul gated pursuant thereto, which includes
the residential health care facility's revenues, expenses, assets,
liabilities and statistical information.

3. For the purposes of this section, residential health care
facilities shall not include (a) facilities that are authorized by the
departnment to primarily care for nmedically fragile children, people with
H V/ Al DS, persons requiring behavioral intervention, persons requiring
neur odegenerati ve services, and other specialized popul ations that the
commi ssi oner deens appropriate to exclude; and (b) continuing care
retirement conmunities licensed pursuant to article forty-six or forty
six-a of this chapter.

4. The comm ssioner may wai ve the requirenents of this section on a
case- by-case basis with respect to a nursing hone that denonstrates to
the conmi ssioner's satisfaction that it experienced unexpected or
exceptional circunstances that prevented conpliance. The commr ssi oner
may al so exclude fromrevenues and expenses, on a case-by-case basis,
extraordi nary revenues and capital expenses, incurred due to a natural
di saster or other circunstances set forth by the conm ssioner in
regul ation. At least thirty days before any action by the comm ssioner
under this subdivision, the comm ssioner shall transmt the proposed
action to the state office of the |ong-term care onbudsman and the
chairs of the senate and assenbly health commttees, and post it on the
departnment's website.

5. The comm ssioner shall issue regulations, seek anmendnents to the
state plan for nedical assistance, seek waivers fromthe federal Centers
for Medicare and Medicaid Services, and take such other actions as
reasonably necessary to inplenent this section.

6. The conm ssioner shall, if necessary, update reporting forns
conpl eted by residential health care facilities under section twenty-



ei ght hundred five-e of this article to include information to ensure
all itenms referred to in this section and organi ze such information
consistent with the terns of this section.

* NB There are 2 § 2828's



