8§ 2808. Residential health care facilities; rates of paynent.

1-a. Notw thstandi ng sections one hundred twel ve and one hundred
sixty-three of the state finance |aw and any ot her inconsistent
provi sion of |aw, the conm ssioner shall make grants to public
residential health care facilities without a conpetitive bid or request
for proposal process for the purposes of addressing the overall
i ncreases in input costs borne by such facilities. Such nodifications
shall also be primarily intended to pronote the provision of quality
health care, quality operation, updated technol ogy and inproved staff
devel opnment and support by such facilities. Such grants shall be in the
foll ow ng aggregate anounts for the follow ng periods: five mllion for
the period April first, two thousand six through March thirty-first, two
t housand seven; fifteen mllion for the period April first, two thousand
seven through March thirty-first, two thousand eight; and ten mllion
for the period April first, two thousand ei ght through March
thirty-first, two thousand ni ne.

The anmount allocated to each eligible public residential health care
facility for each period shall be calculated as the result of (i) the
total paynment for each period nultiplied by (ii) the ratio of patient
days for patients eligible for medical assistance pursuant to title
el even of article five of the social services |law provided by the public
residential health care facility, divided by the total of such patient
days summed for all eligible public residential health care facilities.
Grants under this subdivision shall be made on a quarterly basis.

* 2. (a) The conm ssioner, with the approval of the state hospital
review and planning council, shall pronmulgate regulations to be
effective the first day of January, nineteen hundred seventy-eight,
relating the rate of paynent for each residential health care facility
to real property costs.

(b) Such regulations may differenti ate based upon the form of
ownership of the facility, and shall provide for consideration of such
factors as the age, size, location and condition of the facility.

(c) For facilities granted operating certificates prior to March
tenth, nineteen hundred seventy-five, the real property costs shall be
conput ed upon a cost valuation basis of the facility as determ ned by



t he conm ssioner, who, subject to the approval of the director of the
budget, may provi de exceptions in circunstances where he finds that
application of the regulations would result in excessive rei nbursenent
or in severe econonic hardship to the facility not caused by

ci rcunst ances reasonably under the control of the facility.

(d) For facilities granted operating certificates on or after March
tenth, nineteen hundred seventy-five, recognition of real property costs
in such regul ations shall be based upon historical costs to the owner of
the facility, provided that paynment for real property costs shall not be
i n excess of the actual debt service, including principal and interest,
and paynment with respect to owner's equity. For purposes of this
subdi vi sion, owner's equity shall be cal culated without regard to any
surplus created by reval uation of assets and shall not include anounts
resulting fromnortgage anorti zati on where the paynent therefor has been
provi ded by real property cost reinbursenent.

(e) Al transactions, including | eases and nortgages, which are not
bona fide and reasonabl e shall be disregarded.

* NB Expired Decenber 31, 1978

2-a. (a) The commi ssioner, with the approval of the state hospital
review and planning council, shall pronmulgate regulations to be
effective the first day of January, nineteen hundred seventy-nine,
relating the rate of paynent for each residential health care facility
to real property costs.

(b) Such regul ations may differenti ate based upon the form of
ownership of the facility, and shall provide for consideration of such
factors as the age, size, location and condition of the facility.

(c) For facilities granted operating certificates prior to March
tenth, nineteen hundred seventy-five, the real property costs shall be
conput ed upon a cost valuation basis of the facility as determ ned by
t he conm ssioner, who, subject to the approval of the director of the
budget, may provi de exceptions in circunstances where he finds that
application of the regulations would result in excessive rei nbursenent
or in severe econonic hardship to the facility not caused by
ci rcunst ances reasonably under the control of the facility.

* (d) For facilities granted operating certificates on or after March
tenth, nineteen hundred seventy-five, recognition of real property costs



in such regul ations shall be based upon historical costs to the owner of
the facility, provided that paynment for real property costs shall not be
i n excess of the actual debt service, including principal and interest,
and paynent with respect to owner's equity, and further provided that,
subject to federal financial participation, and subject to the approval
of the comm ssioner, effective April first, two thousand fifteen, the
commi ssi oner may nodi fy such paynents for real property costs for
pur poses of effectuating a shared savings program whereby facilities
share a mninumof fifty percent of savings, for facilities that elect
to refinance their nortgage | oans. For purposes of this subdivision,
owner's equity shall be calculated wi thout regard to any surplus created
by reval uati on of assets and shall not include anpbunts resulting from
nortgage anortizati on where the paynent therefor has been provided by
real property cost reinbursenent.

* NB Effective until March 31, 2030

* (d) For facilities granted operating certificates on or after March
tenth, nineteen hundred seventy-five, recognition of real property costs
in such regul ations shall be based upon historical costs to the owner of
the facility, provided that paynment for real property costs shall not be
i n excess of the actual debt service, including principal and interest,
and paynment with respect to owner's equity. For purposes of this
subdi vi sion, owner's equity shall be cal culated without regard to any
surplus created by revaluation of assets and shall not include anounts
resulting fromnortgage anorti zati on where the paynent therefor has been
provi ded by real property cost reinbursenent.

* NB Effective March 31, 2030

(e) Al transactions, including | eases and nortgages, which are not
bona fide and reasonabl e shall be disregarded.

2-b. Notwi thstandi ng any inconsistent provision of this section, or
any other contrary provision of |aw and subject to the availability of
federal financial participation, the operating cost conponent of rates
of paynment by governmental agencies for inpatient services provided on
and after January first, two thousand seven by residential health care
facilities shall be in accordance with the foll ow ng:

(a) (i) Subject to the provisions of subparagraphs (ii) through (vi)
of this paragraph, for the two thousand seven rate period the operating



cost conmponent of rates of paynent shall reflect the operating cost
conponent of rates effective for COctober first, two thousand six, as
adjusted for inflation in accordance with paragraph (c) of subdivision
ten of section twenty-eight hundred seven-c of this article; and for the
January first, two thousand ei ght through March thirty-first, two

t housand nine rate period the operating cost conponent of rates of
paynment shall reflect the operating cost conponent of rates effective
for Decenber thirty-first, two thousand six, as adjusted for inflation

i n accordance with paragraph (c) of subdivision ten of section
twenty-ei ght hundred seven-c of this article.

(ii) Rates for the periods two thousand seven and two thousand ei ght
shall be further adjusted by a per diem add-on anmount, as determ ned by
t he conm ssioner, reflecting the proportional amount of each facility's
proj ected Medicaid benefit to the total projected Medicaid benefit for
all facilities of the inputed use of the rate-setting nethodol ogy set
forth in paragraph (b) of this subdivision, provided, however, that for
those facilities that do not receive a per diem add-on adjustnent
pursuant to this subparagraph, rates shall be further adjusted to
i nclude the proportionate benefit, as determ ned by the comm ssioner, of
the expiration of the opening paragraph and paragraph (a) of subdivision
si xteen of this section and of paragraph (a) of subdivision fourteen of
this section, provided, further, however, that the aggregate total of
the rate adjustnents nade pursuant to this subparagraph shall not exceed
one hundred thirty-seven mllion five hundred thousand dollars for the
two thousand seven rate period and one hundred sixty-seven mllion five
hundred thousand dollars for the two thousand eight rate period and
provi ded further, however, that such rate adjustnments as nade pursuant
to this subparagraph prior to two thousand twel ve shall not be subject
t o subsequent adjustnment or reconciliation.

(iii) Revisions to two thousand six rates occurring on and after
January first, two thousand seven, shall be annually incorporated,
retroactively and prospectively, into two thousand seven and two
t housand ei ght rates on or about Novenber thirtieth, two thousand seven
and Novenber thirtieth, two thousand eight, respectively.

(iv) The capital cost component of rates pursuant to this paragraph
shall fully reflect the cost of |ocal property taxes and paynents nade
in lieu of |ocal property taxes, as reported in each facility's cost



report submitted for the year two years prior to the rate year

(v) Rates for the two thousand seven and two thousand eight rate
periods, as conputed pursuant to this paragraph, shall not be subject to
case m x adjustnment, provided, however, that a facility may, in
accordance with its existing full house schedul e of subm ssion of
patient review instruments, submt data in support of a request for a
rate adjustnent to reflect an increased facility case m x equal to or
greater than .05, provided further, however, that such a facility wll
be required to continue to make such full house subm ssions in
accordance with its existing subm ssion schedule for rate periods up
t hrough Decenber thirty-first, two thousand eight.

(vi) For the period January first, two thousand seven through Decenber
thirty-first, tw thousand ei ght, notw thstanding any contrary provision
of law or regulation, voluntary facilities shall not be required to
deposit rei mbursenent received for depreciation expenses into a
segregat ed depreciation fund account.

(b) (i) (A Subject to the provisions of subparagraphs (ii) through
(xiv) of this paragraph, for periods on and after April first, two
t housand ni ne the operating cost conponent of rates of paynment shal
reflect allowable operating costs as reported in each facility's cost
report for the two thousand two cal endar year, as adjusted for inflation
on an annual basis in accordance with the methodol ogy set forth in
par agraph (c) of subdivision ten of section twenty-eight hundred seven-c
of this article, provided, however, that for those facilities which are
determ ned by the comm ssioner to be qualifying facilities in accordance
with the provisions of clause (B) of this subparagraph, rates shall be
further adjusted to include the proportionate benefit, as determ ned by
t he conm ssioner, of the expiration of the opening paragraph and
par agraph (a) of subdivision sixteen of this section and of paragraph
(a) of subdivision fourteen of this section, and provided further that
t he operating cost conponent of rates of paynent for those facilities
whi ch are determi ned by the conmm ssioner to be qualifying facilities in
accordance with the provisions of clause (B) of this subparagraph shal
not be | ess than the operating conponent such facilities received in the
two thousand eight rate period, as adjusted for inflation on an annual
basis in accordance with the nethodol ogy set forth in paragraph (c) of
subdi vi sion ten of section twenty-eight hundred seven-c of this article



and further provided, however, that rates for facilities whose operating
cost conponent reflects base year costs subsequent to January first, two
t housand two shall have rates conputed in accordance with this
paragraph, utilizing allowable operating costs as reported in such
subsequent base year period, and trended forward to the rate year in
accordance with applicable inflation factors.

(B) For the purposes of this subparagraph qualifying facilities are
those facilities for which the comm ssioner determnes that their
reported two thousand two base year operating cost conponent, as defined
i n accordance with the regul ations of the departnent as set forth in 10
NYCRR 86-2.10(a)(7); is less than the operating conmponent such
facilities received in the two thousand eight rate period, as adjusted
by applicable trend factors.

(ii) (A The operating conponent of rates shall be subject to case m x
adj ust ment through application of the relative resource utilization
groups system of patient classification (RUGII1) enployed by the
federal government with regard to paynents to skilled nursing facilities
pursuant to title XVIIl of the federal social security act (Medicare),
as revised by regulation to reflect New York state wages and fringe
benefits, provided, however, that such RUGIII classification system
wei ghts shall be increased in the follow ng amounts for the foll ow ng
categories of residents: (1) thirty mnutes for the inpaired cognition A
category, (2) forty mnutes for the inpaired cognition B category, and
(3) twenty-five mnutes for the reduced physical functions B category.
Such adjustnments shall be made in January and July of each cal endar
year. Such adjustnents and related patient classifications in each
facility shall be subject to audit review in accordance with regul ations
promul gated by the commi ssi oner.

(B) Effective April first, two thousand twenty-four, the case m X
adj ustment fromthe operating conponent of the rates for skilled nursing
facilities shall remain unchanged fromthe July two thousand
twenty-three rates during the devel opnent and until full inplenmentation
of a case m x net hodol ogy using the Patient Driven Paynent Mbdel .

(iii) Specified adjustnments to the operating conponent of rates in
effect for periods prior to January first, two thousand nine, with
regard to extended care for persons with traumatic brain injury and for
the cost of providing hepatitis B vaccinations shall continue on and



after January first, two thousand nine.

(iv) The capital cost conponent of rates on and after January first,
two thousand nine shall: (A) fully reflect the cost of |ocal property
taxes and paynents nade in lieu of |local property taxes, as reported in
each facility's cost report submtted for the year two years prior to
the rate year; (B) provided, however, notw thstandi ng any inconsistent
provision of this article, comrencing April first, two thousand twenty
for rates of paynment for patients eligible for paynents nade by state
governnment al agencies, the capital cost conmponent determ ned in
accordance with this subparagraph and inclusive of any shared savi ngs
for eligible facilities that elect to refinance their nortgage | oans
pursuant to paragraph (d) of subdivision tw-a of this section, shall be
reduced by the comm ssioner by five percent; and (C) provided, however,
not wi t hst andi ng any i nconsi stent provision of this article, conmrencing
April first, two thousand twenty-four and ending March thirty-first, two
t housand twenty-six for rates of paynment for patients eligible for
paynments nade by state governnental agencies, the capital cost conponent
determ ned in accordance with this subparagraph and inclusive of any
shared savings for eligible facilities that elect to refinance their
nort gage | oans pursuant to paragraph (d) of subdivision two-a of this
section, shall be reduced by the comm ssioner by an additional ten
percent, provided, however, that such reduction shall not apply to rates
of paynment for patients in pediatric residential health care facilities
as defined in paragraph (c) of subdivision two of section twenty-eight
hundred eight-e of this article.

(v) The direct conponent of the operating conponent of rates of
paynment shall include allowable direct therapy costs and associ at ed
over head costs and shall exclude adm ni strative overhead costs rel ated
to pharmacy services and the costs of non-prescription drugs and
supplies, which shall be reflected in facility rates as non-conparabl e
costs.

(vi) For purposes of conputing peer group cost ceilings for the direct
and indirect conponent of the operating conponent of rates, facilities
shal | be organi zed into peer groups consisting of: (A) free-standing
facilities with certified bed capacities of |less than three hundred
beds; (B) free-standing facilities with certified bed capacities of
three hundred beds or nore; and (C) hospital based facilities.



(vii) In determ ning the operating cost conponent of rates, for each
peer group, a corridor shall be devel oped around the statew de nmean
direct and indirect price per day, provided, however, that the corridor
around each nean direct and indirect price per day shall have a base no
| ess than eighty-five percent and no greater than ninety percent of each
nmean direct and indirect price per day and a ceiling no greater than one
hundred fifteen percent and no | ess than one hundred ten percent of each
mean direct and indirect price per day, and further provided, however,
that the total financial inpact of the application of the ceiling shal
be substantially equal to the total financial inpact of the application
of the base.

(viii) The operating conponent of rates shall be adjusted to reflect a
per di em add-on anmount of eight dollars, trended forward to refl ect
applicable inflation factors fromtwo thousand six to two thousand ni ne
and prospectively thereafter, for each patient who: (A) qualifies under
both the RUGII1 inpaired cognition and the behavi oral problens
categories, or (B) has been diagnosed with Al zheiner's di sease or
denmentia, is classified in the reduced physical functions A, B or C or
i n behavioral problens A or B categories, and has an activities of daily
living index score of ten or |ess.

(i x) The operating conponent of rates shall be adjusted to reflect a
per di em add-on anmpunt of seventeen dollars, trended forward to refl ect
applicable inflation factors fromtwo thousand six to two thousand ni ne
and prospectively thereafter, for each patient whose body nass index is
greater than thirty-five.

(x) For periods on and after January first, two thousand ni ne,
not wi t hst andi ng any contrary provision of |aw or regul ation, voluntary
facilities shall not be required to deposit reinbursenent received for
depreci ati on expenses into a segregated depreciation fund account.

(xi) Public facilities, and non-public facilities with fewer than
eighty certified beds, which have a facility specific direct adjusted
paynment price per day equal to the ceiling direct price per day shal
have such direct adjusted paynent price per day further adjusted through
the addition of fifty percent of the difference between the facility's
specific direct cost per day and the ceiling direct price per day.
Public facilities, and non-public facilities with fewer than eighty
certified beds, which have a facility specific indirect adjusted paynent



price per day equal to the ceiling indirect price per day shall have
such indirect adjusted paynment price per day further adjusted through
the addition of fifty percent of the difference between the facility's
specific indirect cost per day and the ceiling indirect price per day.
Such adjustnments to direct and indirect adjusted paynent prices per day
shall be increased to the rate year by application of the applicable
inflation factor and adjusted by the regional direct and indirect input
price adjustnment factors cal cul ated pursuant to subdivision seventeen of
this section.

(xii) Public facilities shall receive rates that are consistent with
the provisions of this paragraph, provided, however, that in no event
shall such rates, in aggregate, exceed the amount permtted under
federal upper paynent limts applicable to public facilities. In the
event such public facilities are, pursuant to this subparagraph, subject
to limtations on such rates, the conm ssioner shall make grants from
state funds to such facilities equal to one-half of the additional
anmount that such facilities would have received if such limtations had
not been appli ed.

(xiii) The appointnent of a receiver or the establishnent of a new
operator or replacenent or renovation of an existing facility on or
after January first, two thousand seven shall not result in a revision
to the operating conponent of the facility's rates for any rate period
t hrough Decenber thirty-first, two thousand el even, provided, however,
that the provisions of this subparagraph shall not apply to a facility
whi ch has a certificate of need application filed with the departnent as
of Decenber thirty-first, two thousand six, which is subsequently
approved and which otherw se neets existing departnent criteria for the
establ i shment of a new base year for rate-setting purposes.

(xiv) The conm ssioner may pronul gate regul ati ons, includi ng energency
regul ations, to inplenment the provisions of this paragraph.

(c) I'n order to ensure that the quality of resident care is nmintained
and inproved for rate periods on and after January first, two thousand
seven, no |ess than sixty-five percent of the additional Medicaid
rei mbursenent received by a residential health care facility that is
attributable to the per-di em add-on anount received pursuant to
subpar agraph (ii) of paragraph (a) of this subdivision or, for rate
periods on and after January first, two thousand nine, that is related



to utilization of two thousand two reported base year costs, as conpared
to the rei nbursenment each such facility would have recei ved had such
facility's Medicaid rei nbursenent rates continued to reflect base year
costs used with regard to such facility's two thousand six rates, shal
be allocated for the purpose of recruitnment and retention of

non- supervi sory workers or any worker with direct resident care

responsi bility or for purposes authorized under the nursing hone quality
i mprovenent denonstration program as established by section twenty-eight
hundred eight-d of this article, provided, however, in no circunstance
shall facilities be required to spend nore than seventy-five percent of
such funds for these purposes, and provided further, the comm ssioner is
authorized to audit each such facility for the purpose of ensuring
conpliance with the provisions of this paragraph and shall recoup any
anount determined to have been in contravention of the requirenments of

t hi s paragraph, provided, however, that, upon application of a facility,
t he conm ssioner nay, after determ ning that other funds are not
avail abl e, waive the application of this paragraph insofar as it is
determ ned by the comm ssioner that additional funds nust be expended by
such facility to correct deficiencies that constitute a threat to

resi dent safety.

(d) Cost reports submtted by residential health care facilities for
the two thousand two cal endar year or any part thereof shall,
not wi t hst andi ng any contrary provision of |aw, be subject to audit
t hrough Decenber thirty-first, two thousand eighteen and facilities
shall retain for the purpose of such audits all fiscal and statistical
records relevant to such cost reports, provided, however, that any such
audit comrenced on or before Decenber thirty-first, two thousand
ei ghteen, nmay be conpl eted and used for the purpose of adjusting any
Medi caid rates which utilize such costs.

(e) For rate periods subsequent to two thousand nine which utilize
reported costs froma base year subsequent to two thousand two, the
foll owi ng categories of facilities, as established pursuant to
applicable regulations, shall receive rates that are no | ess than
equi val ent, as determ ned by the commi ssioner, to the rates that were in
effect for such facilities on Decenber thirty-first, two thousand six,
trended forward for inflation to the applicable rate period: (A AlDS
facilities or discrete AIDS units within facilities, (B) discrete units



for residents receiving care in a long terminpatient rehabilitation
program for traumatic brain injured persons, (C) discrete units for |ong
termventil ator dependent residents, (D) discrete units providing
speci ali zed prograns for residents requiring behavioral interventions,
and (E) facilities or discrete units within facilities that provide
extensi ve nursing, nedical, psychol ogical and counseling support
services solely to children

(f) The operating conponent of Medicaid rates of paynent shall, by no
| ater than the two thousand twel ve rate period, be based on all owabl e
costs, as reported on annual facility cost reports, froma base year
period no earlier than three years prior to the initial rate year, and
then trended forward by applicable inflation factors. Thereafter, the
base year utilized for rate-setting purposes shall be updated to be
current no less frequently than every six years provided, however, that
for the purposes of this paragraph, current shall nean that the
operating conponents of the initial rate year utilizing such updated
base year shall reflect allowable costs as reported in annual facility
cost reports for periods no earlier than three years prior to such
initial rate year and then trended forward to the rate year in
accordance with applicable inflation factors.

(g) Notwi thstandi ng any contrary provision of this subdivision or any
ot her contrary provision of law, rule or regulation, rates of paynent
for inpatient services provided on and after April first, two thousand
nine by residential health care facilities shall, except for the
establishment of any statew de or any peer group base, mean or ceiling
prices per day, be calculated utilizing only the nunber of patients
properly assessed and reported in each patient classification group and
eligible for nedical assistance pursuant to title eleven of article five
of the social services |aw

(h) Notwi t hstandi ng any contrary provision of |aw and subject to the
avai lability of federal financial participation, for the period Apri
first, two thousand el even through June thirtieth, two thousand el even,
t he non-capital conponents of rates shall be subject to a uniform
percent age reduction sufficient to reduce such rates by an aggregate
anount of twenty-seven nillion one hundred thousand dollars, and
provi ded further, however, that such reductions shall be disregarded in
conput ati ons nmade pursuant to section two of part D of chapter



fifty-eight of the laws of two thousand nine, as anended.

2-c. (a) Notwi thstanding any inconsistent provision of this section or
any other contrary provision of |aw and subject to the availability of
federal financial participation, the non-capital conponent of rates of
paynment by governmental agencies for inpatient services provided by
residential health care facilities on or after October first, two
t housand el even, but no later than January first, two thousand twelve,
shall reflect a direct statew de price conponent, and indirect statew de
price conmponent, and a facility specific non-conparabl e conponent,
utilizing allowabl e operating costs for a base year as determ ned by the
commi ssi oner by regul ation. Such rate conponents shall be periodically
updated to reflect changes in operating costs.

(b) The direct and indirect statew de price conmponents shall be
adj usted by a wage equalization factor and such other factors as
determ ned to be appropriate to recognize legitimte cost differentials
and the direct statew de price conmponent shall be subject to a case m X
adjustnment utilizing the patients that are eligible for nedical
assi stance pursuant to title eleven of article five of the soci al
services |law. Such wage equalization factor shall be periodically
updated to reflect current |abor narket conditions.

(c) The non-capital conmponent of the rates for: (i) AIDS facilities or
discrete AIDS units within facilities; (ii) discrete units for residents
receiving care in a long-terminpatient rehabilitation program for
traumatic brain injured persons; (iii) discrete units providing
speci ali zed prograns for residents requiring behavioral interventions;
(iv) discrete units for long-termventilator dependent residents; and
(v) facilities or discrete units within facilities that provide
extensi ve nursing, nedical, psychol ogical and counseling support
services solely to children shall reflect the rates in effect for such
facilities on January first, two thousand nine, as adjusted for
inflation and rate appeals in accordance with applicabl e statutes,
provi ded, however, that such rates for facilities described in
subpar agraph (i) of this paragraph shall reflect the application of the
provi sions of section twelve of part D of chapter fifty-eight of the
| aws of two thousand nine, and provided further, however, that insofar
as such rates reflect trend adjustnents for trend factors attributable



to the two thousand eight and two thousand ni ne cal endar years the
aggregat e amount of such trend factor adjustnments shall be subject to
the provisions of section two of part D of chapter fifty-eight of the
| aws of two thousand ni ne, as amended.

(d) The comm ssioner shall pronul gate regul ati ons, and may pronul gate
energency regul ations, to inplenment the provisions of this subdivision.
Such regul ati ons shall be devel oped in consultation with the nursing
hone industry and advocates for residential health care facility
residents and, further, the comm ssioner shall provide notification
concerning such regulations to the chairs of the senate and assenbly
health commttees, the chair of the senate finance committee and the
chair of the assenbly ways and nmeans commttee. Such regul ations shal
i nclude provisions for rate adjustnments or paynent enhancenents to
facilitate a m ninmum four-year transition of facilities to the
rate-setting nethodol ogy established by this subdivision and may al so
i nclude, but not be limted to, provisions for facilitating quality
i nprovenents in residential health care facilities. For purposes of
facilitating quality inprovenents through the establishnment of a nursing
hone quality pool to be funded at the discretion of the comm ssioner by
(i) adjustnments in nmedical assistance rates, (ii) funds made avail abl e
t hrough state appropriations, or (iii) a conbination thereof, those
facilities that contribute to the quality pool, but are deened
ineligible for quality pool paynents due exclusively to a specific case
of enpl oyee m sconduct, shall nevertheless be eligible for a quality
pool paynment if the facility properly reported the incident, did not
receive a survey citation fromthe conm ssioner or the Centers for
Medi care and Medi caid Services establishing the facility's culpability
with regard to such m sconduct and, but for the specific case of
enpl oyee m sconduct, the facility would have otherw se received a
qual ity pool paynent. Regul ations pertaining to the facilitation of
quality inmprovenent may be nade effective for periods on and after
January first, two thousand thirteen.

(e) Wth the exception of those enroll ees covered under a paynent rate
nmet hodol ogy agreenment negotiated with a residential health care
facility, paynents for inpatient residential health care facility
services provided to patients eligible for nedical assistance pursuant
totitle eleven of article five of the social services |aw made by



organi zati ons operating in accordance with the provisions of article
forty-four of this chapter or by health mai ntenance organi zati ons

organi zed and operating in accordance with article forty-three of the

i nsurance |law, shall be the rates of paynent that would be paid for such
patients under the medical assistance program as determ ned pursuant to
this section and subdivision ten of section twenty-eight hundred seven-d
of this article and as in effect at the time such services were

provi ded. The provisions of this paragraph shall not apply to paynents
for patients whose placenent in a residential health care facility is
for the purpose of receiving tinme-limted rehabilitation, to be foll owed
by discharge fromthe facility, during the period such tine-limted
services are provided.

(f) The comm ssioner shall establish a prospective per di em adj ust nent
for all nursing honmes, other than nursing hones providing services
primarily to children under the age of twenty-one, beginning Apri
first, two thousand seventeen and each year thereafter sufficient to
achieve eighteen mllion dollars in savings in each state fiscal year.

* (g) Notwi thstanding any other provision of |Iaw or regulation to the
contrary, any residential health care facility established pursuant to
this article located in a county with a popul ation of nore than
seventy-two thousand and | ess then seventy-five thousand persons based
on the two thousand ten federal census, and operating between one
hundred ten and one hundred thirty beds, being rei nbursed by the
departnment on a fee-for-services basis, shall be reinbursed at a rate of
no | ess than one hundred seventeen percent of the fee-for-service rate
of reinmbursenent cal cul ated pursuant to this section for that facility
for inpatient services provided on or after March first, two thousand
ei ght een.

* NB There are 2 par (g)'s

* (g) The comm ssioner shall reduce Medicaid revenue to a residential
health care facility in a paynent year by two percent if in each of the
two nost recent paynent years for which New York state nursing hone
quality initiative data is available, the facility was ranked in the
| ownest two quintiles of facilities based on its nursing hone quality
initiative performance, and was ranked in the |owest quintile in the
nost recent paynent year. The commi ssioner shall waive the application
of this paragraph to a facility if the comm ssioner determ nes that the



facility is in financial distress.
* NB There are 2 par (g)'s

2-d. Residential health care facility suppl enental paynents.

Not wi t hst andi ng any i nconsi stent provision of law, rule or regulation
and subject to the availability of federal financial participation, for
the period May first, two thousand el even through May thirty-first, two
t housand el even, the comm ssioner shall adjust inpatient nedicaid rates
of paynent established pursuant to this article for eligible residential
health care facilities in accordance with the foll ow ng:

(a) Rate adjustnments made pursuant to this subdivision shall be in the
formof rate add-ons and shall not exceed an aggregate anount of two
hundred twenty-one mllion three hundred thousand doll ars.

(b) Eligible facilities are those facilities which the comm ssioner
determ nes have experienced a net reduction in their inpatient Mdicaid
rei mbursenent for the period April first, two thousand nine through
March thirty-first, two thousand eleven as a result of the follow ng:

(i) inpatient rate adjustnents nade pursuant to paragraph (b) of
subdi vi sion two-b of this section;

(ii) use of the case m x net hodol ogy described in paragraph (g) of
subdi vi sion two-b of this section;

(iii) inpatient rate adjustnents nmade pursuant to section two of part
D of chapter fifty-eight of the laws of two thousand ni ne, as amended.

(c) The following eligible facilities shall receive rate adjustnents
pursuant to this subdivision equal to one hundred percent of their net
rei mbur senent reduction as conputed by the comm ssioner in accordance
wi th paragraph (b) of this subdivision:

(i) facilities that have been determ ned by the comm ssioner as being
eligible for distributions of amounts avail able for the two thousand
ni ne period as provided in subdivision twenty-one of this section;

(ii) non-public facilities whose total operating | osses equal or
exceed five percent of total operating revenue and whose nedicaid
utilization equals or exceeds seventy percent, based on either their two
t housand ni ne cost report or based on the otherw se nbost recently
avail abl e cost report, as determ ned by the comm ssioner;

(iii) facilities or distinct units of facilities providing inpatient
services primarily to children under the age of twenty-one.



(d) Eligible facilities, other than eligible facilities described in
paragraph (c) of this subdivision, shall receive rate adjustnents
pursuant to this subdivision equal to fifty percent of their net
rei mbur senent reduction as conputed by the comm ssioner in accordance
wi th paragraph (b) of this subdivision.

(e) Eligible facilities as described in paragraph (d) of this
subdi vi si on which, as determ ned by the comm ssioner, after application
of the rate adjustnments authorized by paragraph (d) of this subdivision,
remain subject to a net reduction in their inpatient Medicaid revenue
that is in excess of two percent, as neasured with regard to the
non-capi tal conponents of facility inpatient rates in effect on March
thirty-first, tw thousand nine as conputed prior to the application of
trend factor adjustnents attributable to the two thousand ei ght and two
t housand ni ne cal endar years, shall have their rates further adjusted
such that such net reduction does not exceed such two percent.

(f) Eligible facilities as described in paragraph (d) of this
subdi vi si on which, as determ ned by the conmm ssioner, have experienced a
net reduction in their inpatient rates of nore than six mllion dollars
as a result of the application of the factor described in subparagraph
(iii) of paragraph (b) of this subdivision shall after application of
t he provisions of paragraph (e) of this subdivision, have their rates
further adjusted such that any such net reduction renmaining after the
application of the other provisions of this subdivision is reduced to
zero.

(g) I'n conputing net reductions of medicaid rei nbursenent pursuant to
par agraph (b) of this subdivision the conm ssioner shall:

(i) disregard the inpact of case m x adjustnments as ot herw se
schedul ed for July first, two thousand ten; and,

(ii) disregard the inpact of any rate adjustnents issued on or after
January first, two thousand el even, including adjustnents to rate
periods prior to January first, two thousand el even.

(h) Paynents made pursuant to this subdivision shall not be subject to
subsequent adjustnent or reconciliation and, further, the conputation
and application of limtations on nedicaid rates of paynment as descri bed
in section two of part D of chapter fifty-eight of the |aws of two
t housand ni ne, as anended, and as applicable to the rate periods
described in paragraph (a) of this subdivision, shall disregard paynents



made pursuant to this subdivision

(i) Additional rate adjustnments shall be made pursuant to this
subdivision to eligible facilities in the formof rate add-ons for the
period May first, two thousand el even through May thirty-first, two
t housand el even which shall in aggregate be equal to twenty-five percent
of the aggregate anount described in paragraph (a) of this subdivision
and which shall be distributed to each eligible facility in the sane
proportion as the total distributions otherw se received by each
facility pursuant to this subdivision.

(j) The comm ssioner may, with the approval of the director of the
budget, and subject to the identification of sufficient nursing hone
rel ated medi caid savings to offset the expenditures authorized by this
par agr aph, nake additional rate adjustnents pursuant to this subdivision
to eligible facilities in the formof rate add-ons for the period
Decenber first, two thousand el even through Decenber thirty-first, two
t housand el even which shall in aggregate be equal to twelve and
five-tenths percent of the aggregate anmount described in paragraph (a)
of this subdivision and which shall be distributed to each eligible
facility in the same proportion as the total distributions otherw se
recei ved by each facility pursuant to this subdivision.

3. The commi ssioner, with the approval of the state hospital review
and pl anni ng council, shall promulgate regulations to be effective the
first day of January, nineteen hundred seventy-eight, which shall relate
the rate of paynent to the efficient operation and program nanagenent of
the facility, as well as to the quality of patient care provided by the
facility. Such regul ations shall be consistent with the requirenents of
subdi vi sion three of section twenty-eight hundred seven of this chapter
and with federal |aws and regul ati ons.

4. The comm ssioner, in determning and certifying to the director of
t he budget the rates of paynment to residential health care facilities,
shall exclude the follow ng costs: (a) contributions or other paynents
to political parties, candi dates or organi zations; (b) direct or
i ndirect costs incurred for advertising or pronotion except as all owed
by the conm ssioner; (c) costs incurred for the pronotion or opposition,
directly or indirectly, of the passage of bills or resolutions pending



bef ore or passed by a | egislative body of any jurisdiction; (d) costs
which principally afford diversion, entertai nment or amusenent to their
owners, operators or enployees not properly related to patient care or
treatment; (e) any penalty inposed by governnmental agencies or courts,
and the costs of policies obtained solely to insure against the

i mposition of such a penalty; and (f) costs incurred by the residenti al
health care facility to obtain the security required under the

provi sions of section twenty-eight hundred nine of this chapter.

5. (a) Any operator withdrawing equity or assets froma hospital
operated for profit so as to create or increase a negative net worth or
when the hospital is in a negative net worth position, calcul ated
Wi t hout regard to any surplus created by reval uation of assets, nust
obtain the prior approval of the comm ssioner in accordance with
regul ati ons pronul gated by the conm ssioner with the approval of the
state hospital review and planning council. The comm ssioner shall nake
a determnation to approve or disapprove a request for wthdrawal of
equity or assets under this subdivision within sixty days of the date of
the recei pt of such a request. Requests shall be made in a form
acceptable to the departnent by certified or registered mail. In
addition to any other renmedy or penalty avail able under this chapter,
and after opportunity for a hearing, the conm ssioner nay require
repl acenent of the withdrawn equity or assets and may i npose a penalty
for violation of the provisions of this subdivision, relating to
Wi t hdrawi ng equity or assets, or the regul ations promnul gated thereunder,
in an anount not to exceed ten percent of any anmount w t hdrawn w t hout
prior approval. No facility shall enter into a real property nortgage or
| ease transaction without thirty days prior notice in witing to the
commi ssi oner.

(b) On and after April first, two thousand ten, no non-public
residential health care facility nmay withdraw equity or transfer assets
whi ch in the aggregate exceed:

(i) three percent of such facility's total reported annual revenue for
patient care services, based on the facility's nost recently avail able
reported data, without prior witten notification to the conm ssi oner;
or

(ii) in the case of a residential health care facility which (1) over



the two i mMedi ately precedi ng successive quarters for which rel evant
data is available to the department, has been conpliant with the m ni num
staffing | evel requirenments prescribed by section twenty-ei ght hundred
ninety-five-b of this chapter; (2) is not in the special focus facility
program operated by the centers for nedicare and Medi caid services or
subject to a denial of paynment for new adm ssions inposed by the centers
for nedicare and Medicaid services; and (3) has not been the subject of
an enforcenent action brought by the departnent or the centers for

medi care and Medicaid services in the previous eighteen nonths that
resulted in a finding of deficiency, five percent of such facility's
total reported annual revenue for patient care services, based on the
facility's nost recently available reported data, wi thout prior witten
notification to the comm ssioner. Notification shall be nmade in a form
acceptable to the departnent by certified or registered nail.

(c) Notwi thstandi ng any inconsistent provision of this subdivision, on
and after April first, two thousand ten, no non-public residenti al
health care facility, whether operated as a for-profit facility or as a
not-for-profit facility, may w thdraw equity or transfer assets which in
t he aggregate exceed:

(i) three percent of such facility's total reported annual revenue for
patient care services, based on the facility's nost recently avail able
reported data, without the prior witten approval of the conm ssioner;
or

(ii) in the case of a residential health care facility which (1) over
the two i mMmedi ately precedi ng successive quarters for which rel evant
data is available to the department, has been conpliant with the m ni num
staffing | evel requirenments prescribed by section twenty-ei ght hundred
ninety-five-b of this chapter; (2) is not in the special focus facility
program operated by the centers for nedicare and Medi caid services or
subject to a denial of paynment for new adm ssions inposed by the centers
for nedicare and Medicaid services; and (3) has not been the subject of
an enforcenent action brought by the departnent or the centers for
medi care and Medi caid services in the previous eighteen nonths that
resulted in a finding of deficiency, five percent of such facility's
total reported annual revenue for patient care services, based on the
facility's nost recently available reported data, wi thout prior witten
notification to the comm ssioner. The conm ssioner shall make a



determ nation to approve or disapprove a request for w thdrawal of
equity or assets under this subdivision within sixty days of the date of
the receipt of a witten request fromthe facility. Requests shall be
made in a formacceptable to the departnment by certified or registered
mail. In review ng such requests the conmm ssioner shall consider the
facility's overall financial condition, any indications of financial

di stress, whether the facility is delinquent in any paynment owed to the
departnment, whether the facility has been cited for i medi ate jeopardy
or substandard quality of care, and such other factors as the
commi ssi oner deens appropriate. In addition to any other renedy or
penal ty avail abl e under this chapter, and after opportunity for a
hearing, the conm ssioner nmay require replacenent of the w thdrawn
equity or assets and nay inpose a penalty for violation of the

provi sions of this subdivision in an anobunt not to exceed ten percent of
any anount w thdrawn wi thout prior approval.

* 6. Prior to the approval by the state hospital review and pl anni ng
council of any regul ati ons pronul gated pursuant to this section, the
commi ssi oner shall convene a public hearing, upon at |east seven days
notice, to consider the proposed regul ations. The commi ssi oner shal
i nclude a summary of the comrents made at such hearing in a report to
the state hospital review and planning council at the neeting at which
it considers the regulations for approval.

* NB Expired Decenber 31, 1985

* 7. The comm ssioner may assess an annual fee on each residenti al
health care facility to be used to reinburse any first instance
appropriation for the purpose of making paynents to receivers pursuant
to subdivision three of section twenty-eight hundred ten of this
article. Such fee shall not exceed thirty dollars per bed certified
pursuant to this article, and shall be a reinbursabl e expense for the
pur poses of determ ning rates of paynent made by governnent agenci es.
The rei nbursenent rate for a facility nmust reflect the cost of the
annual fee prior to requiring that the facility pay the fee. The
commi ssi oner shall seek to obtain federal approval to include such fee
as a reinbursabl e expense for purposes of computing rei mbursenent rates
pursuant to title XVIl1I of the federal social security act.

* NB (Effective pending Federal Law - Expired Decenber 31, 1983)



8. Every lease or |ease renewal executed on or after Septenber first,
ni net een hundred ei ghty-six between a | andl ord and the operator of a
residential health care facility shall contain a provision term nating
any interest the operator of such facility nmay have in any | ease of
prem ses used for the operation of such facility after the public health
council has approved the establishnent of a new operator. Nothing herein
shall be construed to affect any interest such operator nay have in any
novabl e equi pnent | ocated on the prem ses of the facility. In the event
any | ease or |ease renewal executed on or after Septenber first,
ni net een hundred eighty-six fails to contain the term nation provision
required by this subdivision, the |l ease or |ease renewal shall be deened
to be term nated upon the public health council approval of a new
operator. The conm ssioner, the |andlord, or the new operator shall be
entitled to nmaintain a sunmary proceeding to recover possession of the
real property in any court of conpetent jurisdiction upon such
term nation.

9. Trend factors. (a) The commi ssioner, in accordance with the
nmet hodol ogy devel oped by the consultants pursuant to paragraph (b) of
t hi s subdivision, shall establish trend factors to project for the
effect of inflation. The factors shall be applied to the appropriate
portion of reinbursable costs of residential health care facilities. The
nmet hodol ogy for devel oping the trend factor shall include the
appropriate external price indicators and shall also include the data
from maj or collective bargai ning agreenents as reported quarterly by the
federal department of |abor, bureau of |abor statistics, for
nonsuper vi sory enpl oyees.

(b) The net hodol ogy shall be devel oped by four independent consultants
W th expertise in health econonm cs appointed by the commi ssi oner
pursuant to paragraph (b) of subdivision ten of section twenty-eight
hundred seven-c of this chapter. On or about Septenber first of each
year following the effective date of this subdivision, the consultants
shall provide to the conm ssioner and the council the nethodol ogy to be
used to deternmine the trend factors for subsequent rate periods only,
begi nning with the nine nonth period commencing April first, nineteen
hundred ni nety-one and for subsequent twelve nonth periods commenci ng
January first, nineteen hundred ninety-two and thereafter. The



commi ssi oner shall nonitor the actual price novenents during these
periods of the external price indicators used in the nethodol ogy, shal
report the results of the nonitoring to the consultants and shal

i npl ement the recomrendations of the consultants for one prospective

i nterimannual adjustnment to the trend factors to reflect such price
novenents and to be effective on January first, one year after the
initial trend factor was established and one prospective final annual
adjustnment to the trend factors to reflect such price novenents and to
be effective on January first, two years after the initial trend factor
was est abl i shed.

11. Residential health care facility reinbursenent rate pronul gation.
Wth regard to a residential health care facility, the provisions of
subdi vi si on seven of section twenty-eight hundred seven of this article
relating to advance notification of rates shall not apply to prospective
or retroactive adjustnents to rates that are based on rate appeals filed
by such facility, audits, changes in patient conditions or acuity
| evel s, the correction of errors or om ssions of data or errors in the
conput ati ons of such rates, the subm ssion of cost report data from
facilities without an established cost basis, the judicial annul ment or
i nval idation of existing rates or changes in the nethodol ogy used to
conput e rates which changes are pronul gated foll owi ng the judicial
annul ment or invalidation of existing rates or as otherw se authorized
by | aw. Notw t hstandi ng any i nconsistent provision of |aw or regul ation,
as of April first, two thousand nine, with regard to adm nistrative rate
appeal s, the departnent will only review such appeals for (a) the
correction of conputational errors or om ssions of data by the
departnment in determ ning the operating rate based upon the infornmation
provided to the departnent prior to the conputation of the rate, (b)
capital cost reinbursenment, or (c) such reasons as the commi ssioner
determ nes are appropriate. The departnent will not consider any
revisions made to a facility's annual cost report for operating rate
adj ust mrent purpose | ater than the due date established by the
commi ssi oner.

12. (a) Notw t hstandi ng any inconsistent provision of |aw or
regul ati on, the conmm ssioner shall increase rates of paynent established



pursuant to this article for non-state operated public residenti al
health care facilities in an aggregate anount not to exceed one hundred
mllion dollars in additional reinbursenment for paynents for services
provi ded during the period July first, nineteen hundred ninety-five
through March thirty-first, nineteen hundred ninety-six. The
commi ssi oner may adopt rules and regul ati ons necessary to inplenent this
par agr aph.

(b) Notwi t hstandi ng any i nconsistent provision of |aw or regul ation,
t he conm ssioner shall provide, in addition to paynents established
pursuant to this article prior to application of this section,
addi ti onal paynents under the nedical assistance program pursuant to
title eleven of article five of the social services |aw for non-state
operated public residential health care facilities, excluding public
residential health care facilities operated by a town or city within a
county, in an aggregate anount of two hundred fifty-seven mllion
dollars in additional paynents in the period August first, nineteen
hundred ni nety-six through March thirty-first, nineteen hundred
ni nety-seven.

(c) Notwithstandi ng any inconsistent provision of |aw or regul ation,
t he conm ssioner shall provide, in addition to paynents established
pursuant to this article prior to application of this section,
addi ti onal paynents under the nedical assistance program pursuant to
title eleven of article five of the social services |aw for non-state
operated public residential health care facilities, including public
residential health care facilities |ocated in the county of Nassau and
the county of Westchester, but excluding public residential health care
facilities operated by a town or city within a county, in an aggregate
anmount of $631.1 million in additional paynents in the period Apri
first, nineteen hundred ninety-seven through March thirty-first,
ni net een hundred ninety-eight, and a |ike anmount in the period Apri
first, nineteen hundred ninety-eight through March thirty-first,
ni net een hundred ni nety-nine.

(d) Notwi t hstandi ng any i nconsistent provision of |aw or regul ation,
t he conm ssioner shall provide, in addition to paynents established
pursuant to this article prior to application of this section,
addi ti onal paynents under the nedical assistance program pursuant to
title eleven of article five of the social services |aw for non-state



operated public residential health care facilities, including public
residential health care facilities |ocated in the county of Nassau and
the county of Westchester, but excluding public residential health care
facilities operated by a town or city within a county, in an aggregate
anmount of $914.5 million in additional paynents in the period Apri
first, nineteen hundred ninety-nine through March thirty-first, two
t housand.

(e) Notwi thstandi ng any inconsistent provision of |aw or regul ation,
t he conm ssioner shall provide, in addition to paynents established
pursuant to this article prior to application of this section,
addi ti onal paynents under the nedical assistance program pursuant to
title eleven of article five of the social services |aw for non-state
operated public residential health care facilities, including public
residential health care facilities |ocated in the county of Nassau and
the county of Westchester, but excluding public residential health care
facilities operated by a town or city within a county, in an aggregate
amount of up to $991.5 mllion in additional paynents each state fiscal
year for the period beginning April first, two thousand through March
thirty-first, tw thousand five.

(e-1) Notw thstandi ng any inconsistent provision of |law or regul ation,
t he conm ssioner shall provide, in addition to paynents established
pursuant to this article prior to application of this section,
addi ti onal paynents under the nedical assistance program pursuant to
title eleven of article five of the social services |aw for non-state
operated public residential health care facilities, including public
residential health care facilities |located in the county of Nassau, the
county of Westchester and the county of Erie, but excluding public
residential health care facilities operated by a town or city within a
county, in aggregate annual anmounts of up to one hundred fifty mllion
dollars in additional paynents for the state fiscal year beginning Apri
first, two thousand six and for the state fiscal year beginning Apri
first, two thousand seven and for the state fiscal year begi nning Apri
first, two thousand eight and of up to three hundred mllion dollars in
such aggregate annual additional paynents for the state fiscal year
begi nning April first, two thousand nine, and for the state fiscal year
begi nning April first, two thousand ten and for the state fiscal year
begi nning April first, two thousand el even, and for the state fiscal



years beginning April first, two thousand twelve and April first, two
t housand thirteen, and of up to five hundred mllion dollars in such
aggregat e annual additional paynments for the state fiscal years
begi nning April first, two thousand fourteen, April first, two thousand
fifteen and April first, two thousand sixteen and of up to five hundred
mllion dollars in such aggregate annual additional paynents for the
state fiscal years beginning April first, tw thousand seventeen, Apri
first, two thousand eighteen, and April first, two thousand nineteen,
and of up to five hundred mllion dollars in such aggregate annual
addi ti onal paynents for the state fiscal years beginning April first,
two thousand twenty, April first, two thousand twenty-one, and Apri
first, two thousand twenty-two, and of up to five hundred mllion
dollars in such aggregate annual additional paynents for the state
fiscal years beginning April first, tw thousand twenty-three, and from
April first, two thousand twenty-four until Decenber thirty-first, two
t housand twenty-four, and for the cal endar year January first, two
t housand twenty-five through Decenber thirty-first, two thousand
twenty-five, and for each cal endar year thereafter. The anount all ocated
to each eligible public residential health care facility for this period
shall be conputed in accordance with the provisions of paragraph (f) of
t hi s subdi vi sion, provided, however, that patient days shall be utilized
for such conputation reflecting actual reported data for two thousand
three and each representati ve succeedi ng year as applicable, and
provi ded further, however, that, in consultation with inpacted
provi ders, of the funds allocated for distribution in the state fiscal
year beginning April first, two thousand thirteen, up to thirty-two
mllion dollars may be allocated in accordance with paragraph (f-1) of
t hi s subdi vi sion

(f) The anpbunt allocated to each eligible public residential health
care facility for each period shall be calculated as the result of (A)
the total paynent for each period nmultiplied by (B) the ratio of patient
days for patients eligible for medical assistance pursuant to title
el even of article five of the social services |law provided by the public
residential health care facility, divided by the total of such patient
days summed for all eligible public residential health care facilities.
For the period August first, nineteen hundred ninety-six through March
thirty-first, nineteen hundred ninety-seven, nineteen hundred



ni nety-four patient days shall be utilized; for the period April first,
ni net een hundred ni nety-seven through March thirty-first, nineteen
hundred ni nety-ei ght, nineteen hundred ninety-five patient days shall be
utilized; for the period April first, nineteen hundred ninety-eight
through March thirty-first, nineteen hundred ninety-nine, nineteen
hundred ni nety-six patient days shall be utilized; for the period Apri
first, nineteen hundred ninety-nine through March thirty-first, two
t housand, ni neteen hundred ni nety-seven patient days shall be utilized;
for the period April first, two thousand through March thirty-first, two
t housand one, nineteen hundred ninety-ei ght patient days shall be
utilized; for the period April first, two thousand one through March
thirty-first, two thousand two, nineteen hundred ninety-nine patient
days shall be utilized; for the period April first, two thousand two
through March thirty-first, two thousand three, two thousand patient
days shall be utilized; for the period April first, two thousand three
through March thirty-first, two thousand four, two thousand one patient
days shall be utilized; for the period April first, two thousand four
t hrough March thirty-first, two thousand five, two thousand two patient
days shall be utilized.

(f-1) Funds allocated by the provisions of paragraph (e-1) of this
subdi vision for distribution pursuant to this paragraph, shall be
al |l ocated proportionally to those public residential health care
facilities which were subject to retroactive reductions in paynents nade
pursuant to this subdivision for state fiscal year periods begi nning
April first, two thousand si X.

(g) Paynents may be nade based on adjustnents to rates of paynent for
services provided during the applicable period or as |unp sum paynents
to an eligible residential health care facility.

13. Notwi t hstandi ng any inconsistent provision of law or regulation to
the contrary, residential health care facility rates of paynent
determ ned pursuant to this article for governnental agencies for
services provided on or after July first, nineteen hundred ninety-five
t hrough March thirty-first, nineteen hundred ninety-six shall be reduced
by the conm ssioner, to reflect the elimnation of operational
requi renents previously nandated by |aw or, consistent with the
st andards specified in subparagraph (v) of paragraph (a) of subdivision



two of section twenty-eight hundred three of this article, regulation or
t he conm ssioner or other governnental agency, by a factor determ ned as
fol | ows:

(i) an aggregate reduction shall be calculated for each residenti al
health care facility as the result of (A) fifty-six mllion dollars on
an annual i zed basis for nineteen hundred ninety-five, trended to the
rate year by the trend factor for projection of reinbursable costs to
the rate year, nultiplied by (B) the ratio of patient days for patients
eligible for paynents made by governnental agencies provided in a base
year two years prior to the rate year by a residential health care
facility, divided by the total of such patient days summed for al
residential health care facilities; and

(ii) the result for each residential health care facility shall be
di vi ded by such patient days provided in the residential health care
facility, for a per diemreduction in rates of paynent for such
residential health care facility for patients eligible for paynents nade
by governnental agenci es.

14. (a) Notw t hstandi ng any inconsistent provision of |aw or
regul ation to the contrary, for purposes of establishing rates of
payment by governnmental agencies for residential health care facilities
for services provided on or after April first, nineteen hundred
ninety-five through March thirty-first, nineteen hundred ninety-nine and
for services provided on or after July first, nineteen hundred
ni nety-ni ne through March thirty-first, two thousand and on and after
April first, two thousand through March thirty-first, two thousand three
and on and after April first, two thousand three through March
thirty-first, two thousand six and on and after April first, two
t housand si x through Decenber thirty-first, two thousand six, the
rei mbur sabl e base year adm nistrative services and fiscal services
costs, as defined in the New York state residential health care facility
accounting and reporting nmanual, of a residential health care facility,
excluding a provider of services reinbursed on an initial budget basis,
shal |, except as otherw se provided in this subdivision, not exceed the
st at ewi de average of total reinbursable base year adm nistrative and
fiscal services costs of residential health care facilities. For the
pur poses of this subdivision, reinbursable base year admi nistrative and



fiscal services costs shall nean those base year adm nistrative and
fiscal services costs remaining after application of all other
ef ficiency standards, including but not Iimted to, peer group cost
cei lings or guidelines.

(b) A separate statew de average of total reinbursable base year
adm ni strative and fiscal services costs shall be determ ned for each of
those facilities wherein eighty percent or nore of its patients are
classified with a patient acuity equal to or less than .83 which is used
as the basis for a facility's case m x adjustnent. For the period July
first, two thousand through March thirty-first, two thousand one, the
total reinbursable base year admi nistrative and fiscal services costs of
such facilities shall not exceed such separate statew de average plus
one and one-half percentage points. For annual periods thereafter
t hrough Decenber thirty-first, two thousand six, the total reinbursable
base year administrative and fiscal services costs of such facilities
shal | not exceed such separate statew de average. In no event shall the
cal cul ati on of such separate statew de average result in a change in the
st at ewi de average determ ned under paragraph (a) of this subdivision.

(c) The limtation on reinbursenent for provider adm nistrative and
fiscal expenses provided by this subdivision shall be expressed as a
per cent age reduction of the operating cost conponent of the rate
promul gated by the commi ssioner for each residential health care
facility.

15. Notwi t hstandi ng any inconsistent provision of law or regulation to
the contrary, for services provided by residential health care
facilities for the period April first, nineteen hundred ninety-five
t hrough March thirty-first, nineteen hundred ninety-six, the
comm ssi oner shall not be required to revise a certified rate of paynent
established pursuant to this article based on consideration of rate
appeals filed by a residential health care facility. In cases where the
commi ssi oner determines that a significant financial hardship exists, he
or she may, subject to the approval of the director of the budget,
consi der an exenption to this subdivision. Beginning April first,
ni net een hundred ni nety-six and thereafter, the comm ssioner shal
consider such rate appeals within a reasonable period. After Apri
first, nineteen hundred ninety-six, through March thirty-first, nineteen



hundred ni nety-seven, the comm ssioner shall revise certified rates of
paynment not to exceed an aggregate paynent of forty-seven mllion
dol l ars, state share nedi cal assistance.

16. Notwi t hstandi ng any inconsistent provision of law or regulation to
the contrary, residential health care facility rates of paynent
determ ned pursuant to this article for governnental agencies for
services provided on or after April first, nineteen hundred ninety-six
through March thirty-first, nineteen hundred ninety-nine and on or after
July first, nineteen hundred ninety-nine through March thirty-first, two
t housand and on and after April first, two thousand through March
thirty-first, two thousand three and on and after April first, two
t housand three through March thirty-first, two thousand six and on and
after April first, two thousand six through Decenber thirty-first, two
t housand six, shall be further reduced by the conmm ssioner to encourage
i mproved productivity and efficiency by providers by a factor determ ned
as foll ows:

(a) an aggregate reduction shall be calculated for each residenti al
health care facility comencing April first, nineteen hundred ninety-six
through March thirty-first, nineteen hundred ninety-nine and on or after
July first, nineteen hundred ninety-nine through March thirty-first, two
t housand and on and after April first, two thousand through March
thirty-first, two thousand three and on and after April first, two
t housand three through March thirty-first, two thousand six and on and
after April first, two thousand six through Decenber thirty-first, two
t housand six as the result of (i) fifty-six mllion dollars on an
annual i zed basis multiplied by (ii) the ratio of patient days for
patients eligible for paynments nade by governnental agencies provided in
a base year two years prior to the rate year by a residential health
care facility, or for residential health care facility beds not fully in
operation in such base year by an estinmate of projected utilization for
the rate year, divided by the total of such patient days sunmed for al
residential health care facilities; and

(b) the result for each residential health care facility shall be
di vi ded by such patient days provided in the residential health care
facility, for a per diemreduction in rates of paynent for such
residential health care facility for patients eligible for paynents nade



by governnental agenci es.

17. (a) Notw t hstandi ng any inconsistent provision of |aw or
regul ation to the contrary, for the period April first, nineteen hundred
ni nety-seven through March thirty-first, nineteen hundred ninety-eight,
t he conm ssioner shall not be required to revise a certified rate of
paynment established pursuant to this article based on consideration of
rate appeals filed by a residential health care facility or based upon
adj ustnments to capital cost reinbursenent as a result of approval by the
commi ssi oner of an application for construction under section
twenty-ei ght hundred two of this article. For the period April first,
ni net een hundred ni nety-eight, through March thirty-first, nineteen
hundred ni nety-nine, the comm ssioner shall revise certified rates of
payment in an aggregate amount not to exceed twenty mllion dollars,
state share nedi cal assistance. In cases where the conm ssioner
determ nes that a significant financial hardship exists, he or she nay,
subject to the approval of the director of the budget, consider an
exenption to this subdivision. Beginning April first, nineteen hundred
ni nety-ni ne and thereafter, the comm ssioner shall consider such rate
appeal s within a reasonabl e peri od.

(b) Notwi t hstandi ng any i nconsistent provision of law or regulation to
the contrary, for the state fiscal years beginning April first, two
t housand ten and ending March thirty-first, two thousand twenty-nine,
t he conmi ssioner shall not be required to revise certified rates of
paynment established pursuant to this article for rate periods prior to
April first, two thousand twenty-nine, based on consideration of rate
appeals filed by residential health care facilities or based upon
adj ustnments to capital cost reinbursenent as a result of approval by the
commi ssi oner of an application for construction under section
twenty-ei ght hundred two of this article, in excess of an aggregate
annual anount of eighty mllion dollars for each such state fiscal year
provi ded, however, that for the period April first, two thousand el even
through March thirty-first, two thousand twelve such aggregate annual
anount shall be fifty mllion dollars. In revising such rates within
such fiscal |imt, the conm ssioner shall, in prioritizing such rate
appeal s, include consideration of which facilities the comm ssioner
determ nes are facing significant financial hardship as well as such



ot her consi derations as the conm ssioner deens appropriate and, further,
the conm ssioner is authorized to enter into agreenents with such
facilities or any other facility to resolve nmultiple pending rate
appeal s based upon a negoti ated aggregate anount and may of fset such
negoti at ed aggregate anounts agai nst any anounts owed by the facility to
the departnent, including, but not limted to, anpbunts owed pursuant to
section twenty-eight hundred seven-d of this article; provided, however,
that the comm ssioner's authority to negotiate such agreenents resol ving
nmul ti pl e pending rate appeal s as herei nbefore described shall continue
on and after April first, two thousand twenty-nine. Rate adjustnents
made pursuant to this paragraph remain fully subject to approval by the
director of the budget in accordance with the provisions of subdivision
two of section twenty-eight hundred seven of this article.

(c) Notwi thstandi ng any other contrary provision of law, rule or
regul ation, for periods on and after April first, two thousand el even
t he conm ssioner shall pronul gate regul ati ons, and may pronul gate
energency regul ations, establishing priorities and time franmes for
processing rate appeals, including rate appeals filed prior to Apri
first, two thousand el even, within avail able adm nistrative resources;
provi ded, however, that such regul ations shall not be inconsistent with
t he provisions of paragraph (b) of this subdivision.

17-a. Notwi t hstandi ng any inconsistent provision of |aw or regul ation
to the contrary, for purposes of establishing rates of payment by
governnment al agencies for residential health care facilities for
services provided on and after January first, nineteen hundred
ni nety-eight, the regional direct and indirect input price adjustnent
factors to be applied to any such facility's rate cal cul ation shall be
based upon the utilization of either nineteen hundred eighty-three,
ni net een hundred ei ghty-seven or nineteen hundred ni nety-three cal endar
year financial and statistical data and for periods begi nning Apri
first, two thousand four through March thirty-first, two thousand ni ne
based on either nineteen hundred ei ghty-three, nineteen hundred
ei ghty-seven, nineteen hundred ninety-three or two thousand one cal endar
year financial and statistical data; provided, however, the state share
anount for the utilization of two thousand one cal endar year data shal
be no nore than twenty-two mllion dollars on a pro rata basis per



cal endar year. The determ nation of which calendar year's data to
utilize shall be based upon a nethodol ogy that ensures that the
particul ar year chosen by each facility results in a factor that yields
no |l ess reinbursenment to the facility than would result fromthe use of
any of the other three years' data. Such nethodol ogy shall utilize the
ni net een hundred ei ghty-three and ni neteen hundred ei ghty-seven regi onal
direct and indirect input price adjustnment factor corridor percentages

i n exi stence on January first, nineteen hundred ninety-seven as well as
ni net een hundred ninety-three regional direct and indirect input price
adj ustment factor corridor percentage in existence on January first, two
t housand four as well as a two thousand one regional direct and indirect
i nput price adjustnent factor corridor percentage calculated in the sane
manner as the nineteen hundred ninety-three direct and indirect input
price adjustnment factor corridor percentages in existence on January
first, two thousand four; provided, however, for rate periods on and
after April first, two thousand nine, the regional input price

adj ustnent factors shall be based on the case m x predicted staffing for
regi stered nurses, licensed practical nurses, nurses' aides, |icensed

t herapi sts and therapist aides. For the rate period begi nning Apri
first, two thousand nine through the day i mediately prior to the day

t he provisions of subdivision two-c of this section take effect, the
regional direct and indirect input price adjustnent factors to be
applied to a facility's rate cal culation shall be based upon the
utilization of two thousand two cal endar year financial and statistical
data. Such met hodol ogy shall utilize two thousand two regional direct
and indirect input price adjustnment factor corridor percentages
calculated in the same nanner as the two thousand one regi onal direct
and indirect input price adjustnment factor corridor percentages in

exi stence on Decenber thirty-first, two thousand six except that every
region shall receive a corridor to reflect the region's actual variation
subj ect to a maxi mum st atewi de average vari abl e corridor percentage of
ten percent.

18. Residential health care facility recruitnent and retention of
heal th care workers. Notw t hstandi ng any i nconsi stent provision of |aw,
rule or regulation and subject to the availability of federal financial
partici pation:



(a) (i) The conm ssioner shall adjust inpatient nedical assistance
rates of paynent established pursuant to this article for non-public
residential health care facilities in accordance with subparagraph (ii)
of this paragraph for purposes of recruitnent and retention of health
care workers in the follow ng aggregate anounts for the follow ng

peri ods:

(A) fifty-three million five hundred thousand dollars on an annuali zed
basis for the period April first, two thousand two through Decenber
thirty-first, two thousand two; eighty-three mllion three hundred

t housand dollars on an annualized basis for the period January first,
two thousand three through Decenber thirty-first, two thousand three;
one hundred fifteen mllion eight hundred thousand dollars on an
annual i zed basis for the period January first, two thousand four through
Decenber thirty-first, two thousand six; fifty-seven mllion nine
hundred thousand dollars for the period January first, two thousand
seven through June thirtieth, two thousand seven, fifty-seven mllion
ni ne hundred thousand dollars for the period July first, two thousand
seven through March thirty-first, two thousand eight, and fifty-nine
mllion four hundred thousand dollars for the period April first, two
t housand ei ght through March thirty-first, two thousand nine.

(ii) Such increases shall be allocated proportionally based on each
non-public residential health care facility's reported total gross
salary and fringe benefit costs on exhibit H of the 1999 RHCF - 4 cost
report or exhibit 11 of the 1999 institutional cost report submtted as
of Novenber first, two thousand one, where applicable, to the total of
such reported costs for all non-public residential health care
facilities, provided, however, that for periods on and after July first,
two thousand seven, fifty percent of such increases shall be allocated
proportionally, based on each non-public residential health care
facility's reported total gross salary and fringe benefit costs on
exhibit H of the nineteen hundred ninety-nine RHFC - 4 cost report or
exhibit 11 of the nineteen hundred ninety-nine institutional cost report
subnmitted to the departnent prior to Novenber first, two thousand one,
where applicable, to the total of such reported costs for all non-public
residential health care facilities, and fifty percent of such increases
shall be allocated proportionately, based on each such non-public
facility's reported Medicaid revenue, as reported in the applicable two



t housand five cost report as subnmtted to the departnent prior to
Novenber first, two thousand six, to the total of such Medicaid revenue
reported by all such non-public facilities. These anobunts shall be
i ncluded as a rei nbursabl e cost add-on to nedical assistance inpatient
rates of paynent established pursuant to this article for non-public
residential health care facilities, based on nedi cal assistance
utilization data in each facility's annual cost report submitted two
years prior to the rate year. Such amobunts shall not be reconciled to
refl ect changes in medical assistance utilization between the year two
years prior to the rate year and the rate year

(b) (i) Notw thstanding sections one hundred twel ve and one hundred
sixty-three of the state finance |aw and any ot her inconsistent
provi sion of |aw, the conm ssioner shall make grants to public
residential health care facilities without a conpetitive bid or request
for proposal process for purposes of recruitnment and retention of health
care workers in the follow ng aggregate anounts for the foll ow ng

peri ods:

(A) seven mllion five hundred thousand dollars on an annuali zed basis
for the period April first, two thousand two t hrough Decenber
thirty-first, two thousand two; eleven mllion seven hundred thousand

dol lars on an annualized basis for the period January first, two

t housand three through Decenmber thirty-first, two thousand three;
sixteen mllion two hundred thousand dollars on an annualized basis for
the period January first, two thousand four through Decenber
thirty-first, tw thousand six; and eight mllion one hundred thousand
dollars for the period January first, two thousand seven through June
thirtieth, two thousand seven, eight mllion one hundred thousand
dollars for the period July first, two thousand seven through March
thirty-first, two thousand eight, six mllion six hundred ninety

t housand dollars for the period April first, two thousand ei ght through
March thirty-first, two thousand nine.

(ii) Such grants shall be allocated proportionally based on each
public residential health care facility's reported total gross salary
and fringe benefit costs on exhibit H of the 1999 RHCF - 4 cost report
or exhibit 11 of the 1999 institutional cost report submtted as of
Novenber first, two thousand one, where applicable, to the total of such
reported costs for all public residential health care facilities.



(c) (i) Non-public and public residential health care facilities in
operation as of the effective date of this paragraph whi ch have not
submtted 1999 RHCF-4 cost reports or 1999 institutional cost reports
but which have subm tted such reports for cost years subsequent to 1999,
shal | have distributions authorized in subparagraph (i) of paragraph (a)
of this subdivision or in subparagraph (i) of paragraph (b) of this
subdi vi sion all ocated based on total gross salary and fringe benefit
costs on exhibit H of the earliest subsequently submtted RHCF-4 cost
report or exhibit 11 of the earliest subsequently subnitted
institutional cost report, as trended downward to 1999 using trend
factors authorized in accordance with the provisions of section
twenty-one of chapter one of the |aws of nineteen hundred ninety-nine.

(ii) Non-public and public residential health care facilities in
operation as of the effective date of this paragraph which have not
submtted 1999 or subsequent RHCF-4 cost reports or institutional cost
reports, shall have distributions authorized in subparagraph (i) of
paragraph (a) of this subdivision or in subparagraph (i) of paragraph
(b) of this subdivision allocated based on inputed total gross salary
and fringe benefit costs reflecting the average of such costs in the
region in which each such facility is |ocated, provided, however, that
for periods on and after July first, two thousand seven, facilities that
have not submitted two thousand five cost reports shall have
distributions allocated based on i nputed days of care to patients
eligible for nedical assistance, reflecting the average of such nedicaid
days of care in the region in which such facilities are | ocated.

(iii) Non-public and public residential health care facilities which
recei ved all ocations pursuant to subparagraph (ii) of this paragraph and
whi ch subsequently submt RHCF-4 cost reports or institutional cost
reports shall, for the purpose of setting nedical assistance rates of
paynment, have such allocations adjusted to reflect costs which were
incurred in connection with such allocations and which are contained in
such cost reports.

(d) Residential health care facilities which have their rates adjusted
or receive grants pursuant to paragraphs (a), (b) and (c) of this
subdi vi si on, respectively, shall use such funds for the purpose of
recruitnent and retention of non-supervisory workers at health care
facilities or any worker with direct patient care responsibility and are



prohi bited fromusing such funds for any ot her purpose. Funds under this
subdi vi sion are not intended to supplant support provided by a | ocal
governnment. Each such residential health care facility shall submt, at
atime and in a manner to be determ ned by the conm ssioner, a witten
certification attesting that such funds will be used solely for the

pur pose of recruitnent and retention of non-supervisory workers at
health care facilities or any worker with direct patient care

responsi bility. The conmi ssioner is authorized to audit each residential
health care facility to ensure conpliance with the witten certification
required by this paragraph and shall recoup any funds determ ned to have
been used for purposes other than recruitnment and retention of

non- supervi sory workers at health care facilities or any worker with
direct patient care responsibility. Such recoupnent shall be in addition
to applicable penalties under sections twelve and twelve-b of this
chapter.

(e) Residential health care facilities which have their rates adjusted
or receive grants pursuant to paragraphs (a), (b) and (c) of this
subdi vi si on, respectively, shall use such funds for the purpose of
recruitnent and retention of non-supervisory workers at health care
facilities or any worker with direct patient care responsibility and are
prohi bited fromusing such funds for any ot her purpose. Funds under this
subdi vi sion are not intended to supplant support provided by a | ocal
governnment. Each such residential health care facility shall submt, at
atime and in a manner to be determ ned by the conm ssioner, a witten
certification attesting that such funds will be used solely for the
pur pose of recruitnent and retention of non-supervisory workers at
health care facilities or any worker with direct patient care
responsi bility. The conmi ssioner is authorized to audit each residential
health care facility to ensure conpliance with the witten certification
required by this paragraph and shall recoup any funds determ ned to have
been used for purposes other than recruitnment and retention of
non- supervi sory workers at health care facilities or any worker with
direct patient care responsibility. Such recoupnent shall be in addition
to applicable penalties under sections twelve and twelve-b of this
chapter.

19. Notwi thstanding any law, rule or regulation to the contrary, the



comm ssioner shall within anounts all ocated pursuant to paragraph (hh)
of subdivision one of section twenty-eight hundred seven-v of this
article, make adjustnments to the nedi cal assistance rates of paynent to
residential health care facilities to assist certain financially

di sadvant aged nursing honmes, in order to pronote financial stability and
quality inprovenent. Such adjustnents shall be nade pursuant to
subdi vi si on twenty-one of this section.

20. a. The comm ssioner shall tinely develop and i nplenment a
st andardi zed process for assessing the feasibility of capital nortgage
re-financings, including a standard formula for determ ning the net cost
benefit of re-financing, inclusive of all transaction and cl osing costs.
On or before Septenber first, two thousand three or thirty days after
t he conmmi ssi oner nakes the standard formula available to facilities,
each residential health care facility established under this article and
certified as a provider pursuant to title XIX of the federal soci al
security act (Medicaid), except for those facilities established under
t he nursing home conpanies |aw or the hospital | oan construction |aw,
shall review its existing capital debt structure using the standard
fornmula to eval uate whether or not a material cost benefit could be
derived by re-financing its capital nortgage or nortgages, and shal
forward the results of such review to the comm ssioner. The conm ssi oner
may request and such facilities shall submt descriptions of existing
nort gage arrangenents and debt service reserve funds as needed to
i npl ement paragraph b of this subdivision. Facilities established under
t he nursing home conpanies |aw or the hospital | oan construction | aw
shall submt to the dormitory authority, the housing finance agency
and/ or the state of New York nortgage agency such information as is
requi red by such agency to evaluate potential re-financing of such
capi tal nortgages.

b. the conm ssioner shall review each facility's subm ssion and nake a
witten determination as to whether or not the facility should
re-finance its capital nortgage or nortgages, and if so, for what
anount, within sixty days of the date of the facility's subm ssion based
on the follow ng paraneters:

(i) the nortgage re-financing nust result in a present val ue cost



benefit that "materially exceeds", as such termis defined by the
commi ssi oner, the anmpbunt of all transaction and closing costs associ ated
with the re-financing, including any pre-paynent penalties associated
with the current nortgage or nortgages. The conm ssioner shall do such
calculations in a manner consistent with conparable calculations in the
state finance | aw,

(ii1) nortgages may be re-financed for a termgreater than the
remai ning termof the existing debt within certain limts, if doing so
woul d result in the present val ue cost benefit specified in subparagraph
(i) of this paragraph;

(iii) nortgages nay be re-financed utilizing variable rate nortgage
| oans, if doing so would result in the present value cost benefit
specified in subparagraph (i) of this paragraph. In such cases, for
pur poses of determ ning the reinbursable capital interest expense
included in the capital cost conponent of rates of paynment determ ned
pursuant to this article, the average interest rate over the life of the
re-financed nortgage shall not exceed the interest rate in effect on the
previ ous nortgage debt inmediately prior to the re-financing;

(iv) not-for-profit and governnmental residential health care
facilities may utilize taxable nortgage loans to re-finance their
exi sting debts, if doing so would result in the present val ue cost
benefit specified in subparagraph (i) of this paragraph;

(v) noneys contained in facility debt service reserve funds nay be
considered in the evaluation of anmounts necessary to be re-financed, but
only to the extent such noneys total nore than the debt service reserves
needed to establish the successor capital nortgage financing;

(vi) in no event shall funded depreciation accounts, or building funds
accumnul ated t hrough donor-restricted contributions or unrestricted
contributions, gifts, bequests, or |egacies, be considered in the
eval uati on of anmounts necessary to be re-financed; and

(vii) notw thstandi ng any inconsistent provision of |law or regulation
to the contrary, the principal anmount, including all transaction and
cl osing costs and any pre-paynent penalties associated with the previous
nortgage or nortgages, that is thereby deened necessary to be
re-financed by the commi ssioner, as approved by the public authorities
control board and the United States departnment of housing and urban
devel opnment where appropriate, shall be considered the final, approved



nort gage anmount for capital cost reinbursenent under the rel evant
provi sions of this article.

c. Notwi thstanding any inconsistent provision of law or regulation to
the contrary, the capital cost conponent of rates of paynent for
services provided for the period beginning Cctober first, two thousand
three or one hundred eighty days after the effective date of this
subdi vi si on, whichever is later, through March thirty-first, two
t housand four for residential health care facilities established under
this article and certified as providers pursuant to title XI X of the
federal social security act (Medicaid), except for those facilities
establ i shed under the nursing hone conpanies |aw or the hospital | oan
construction law, that have been identified by the comm ssioner as
refinanci ng candi dates pursuant to paragraph b of this subdivision shal
reflect capital interest costs equivalent to the |lower of the prevailing
mar ket borrowi ng rates avail able on or about July first, two thousand
three or ninety days after the effective date of this subdivision,
whi chever is later, for refinancing capital nortgages for their
remai ning termplus two hundred basis points, or the existing rate being
paid by the facility on its capital nortgage or nortgages as of that
date. The conmi ssioner shall determine, in consultation with nortgage
fi nanci ng experts, the prevailing nmarket borrowi ng rates available to
not-for-profit and governnmental residential health care facilities to
re-finance capital nortgages on a tax-exenpt fixed rate basis, and to
proprietary residential health care facilities to re-finance capital
nortgages on a tax-exenpt fixed rate basis, and to proprietary
residential health care facilities to re-finance capital nortgages on a
taxabl e fixed rate basis, for this purpose. Exceptions to this policy
shal | be provided by the conm ssioner to each such facility that
denonstrates, prior to Cctober first, two thousand three or thirty days
after receipt of the conm ssioner's witten determ nation specified in
par agraph (b) of this subdivision, whichever occurs later, that:

(i) it has initiated or conpleted the process of re-financing the
nortgage or nortgages in question, in which case the capital cost
conponent of rates of paynent shall be tinely revised to reflect capital
i nterest costs associated with a re-financed nortgage that confornms to
the standards in paragraph (b) of this subdivision. For this purpose, a



facility that has applied for approval by the conm ssioner, the state
hospital review and planning council and/or the public health council to
re-finance its existing nortgage debt as part of a |arger project
involving facility replacenent, expansion, renovation or change of
ownership is considered to have initiated the process of re-financing;
or

(ii) it can not re-finance its capital nortgage or nortgages to
achi eve the rel evant present val ue cost benefit specified in
subpar agraphs (i) and (ii) of paragraph (b) of this subdivision due to a
"l ock out" or simlar provision in its current nortgage agreenent that
prevents re-financing; due to some other type of genuine re-financing
obstacle, such as an inability of the facility to obtain credit approval
froma |l ender or nortgage insurer, or due to an intervening change in
credit market conditions or other relevant circunstances, in which case
the capital cost conponent of rates of paynent shall continue to reflect
capital interest costs associated with the existing nortgage or
nort gages, together with reasonable costs incurred in connection with
the facility's attenpt to re-finance its existing nortgage debt.

d. Notwi thstanding any contrary provision of law, rule or regul ation,
for rate periods on and after April first, two thousand el even, the
commi ssi oner may reduce or elimnate the paynent factor for return on or
return of equity in the capital cost conmponent of Medicaid rates of
paynment for services provided by residential health care facilities, and
for rate periods on and after April first, two thousand twenty, there
shall be no paynent factor for residual equity reinbursenent in the
capi tal cost conponent of Medicaid rates of paynent for services
provi ded by residential health care facilities.

e. Notwi thstanding any other provision of law or regulation to the
contrary, the conm ssioner shall adopt or anend on an energency basis
any regul ati on the conm ssioner determ nes necessary to inplenent any
provi sion of this subdivision.

21. (a) Notw thstandi ng any inconsistent provision of |aw or
regul ation to the contrary, for the purposes specified in subdivision
ni neteen of this section, the comm ssioner shall adjust nedical



assi stance rates of paynent established pursuant to this article for
services provided on and after Cctober first, two thousand four through
Decenber thirty-first, two thousand four and annually thereafter for
services provided on and after January first, two thousand five through
April thirtieth, two thousand el even and on and after May first, two

t housand twelve, to include a rate adjustnent to assist qualifying
facilities pursuant to this subdivision, provided, however, that public
residential health care facilities shall not be eligible for rate

adj ustments pursuant to this subdivision for rate periods on and after
April first, two thousand ni ne, provided further, however, that

not wi t hst andi ng any contrary provision of |aw and subject to the

avai lability of federal financial participation, each facility that
receives a rate adjustnent pursuant to this subdivision for the period
May first, two thousand ten through April thirtieth, two thousand el even
shall have its nedicaid rates reduced for the rate period Decenber
first, two thousand el even through Decenber thirty-first, two thousand
el even by an anobunt equal in aggregate to the aggregate anount of the
funds such facility received pursuant to this subdivision for the period
May first, two thousand ten through April thirtieth, two thousand

el even.

(b) Eligibility for such rate adjustnents shall be determ ned on the
basis of each residential health care facility's operating nmargin over
the nost recent three-year period for which financial data are avail able
fromthe RHCF-4 cost report or the institutional cost report. For
pur poses of the adjustnents nmade for the period October first, two
t housand four through Decenber thirty-first, tw thousand four,
financial information for the cal endar years two thousand through two
t housand two shall be utilized. For each subsequent rate year, the
financial data for the three-year period ending two years prior to the
applicable rate year shall be utilized for this purpose.

(c) Each facility's operating margin for the three-year period shal
be cal cul ated by subtracting total operating expenses for the three-year
period fromtotal operating revenues for the three-year period, and
dividing the result by the total operating revenues for the three-year
period, with the result expressed as a percentage. For hospital-based
residential health care facilities for which an operating margi n cannot
be cal cul ated on the basis of the submtted cost reports, the sponsoring



hospital's overall three-year operating margin, as reported in the
institutional cost report, shall be utilized for this purpose. Al
facilities with negative operating margins calculated in this way over
the three-year period shall be arrayed into quartiles based on the
magni tude of the operating margin. Any facility with a positive
operating margin for the nost recent three-year period, a negative
operating margin that places the facility in the quartile of facilities
with the smal | est negative operating nargins, a positive total margin in
the nost recent year of the three year period, or an average Meudi caid
utilization percentage of fifty percent or less during the nost recent
year of the three-year period shall be disqualified fromreceiving an
adj ust ment pursuant to this subdivision, provided, however, that for
rate periods on and after April first, two thousand nine, such

di squalification

(i) shall not be applied solely on the basis of a facility's having a
positive total margin in the nost recent year of such three-year period;

(ii) shall be extended to those facilities in the quartile of
facilities with the second snall est negative operating margins; and

(iii) shall also be extended to those facilities with an average
Medi caid utilization percentage of |ess than seventy percent during the
nost recent year of the three-year period.

(d) For each facility remaining after the exclusions nmade pursuant to
paragraph (c) of this subdivision, the comm ssioner shall calculate the
average annual operating |loss for the three-year period by subtracting
total operating expenses for the three-year period fromtotal operating
revenues for the three-year period, and dividing the result by three,
provi ded, however, that for periods on and after April first, two
t housand ni ne, the anmount of such average annual operating |oss shall be
reduced by an anobunt equal to the anount received by such facility
pursuant to subparagraph (ii) of paragraph (a) of subdivision two-b of
this section. For this purpose, for hospital -based residential health
care facilities for which the average annual operating |oss cannot be
cal cul ated on the basis of the submtted cost reports, the sponsoring
hospital's overall average annual operating |oss for the three-year
period shall be apportioned to the residential health care facility
based on the proportion the residential health care facility's total
revenues for the period bears to the total revenues reported by the



sponsoring hospital, and such apportioned average annual operating |oss
shall then be reduced by an amobunt equal to the anmpbunt received by such
facility pursuant to subparagraph (ii) of paragraph (a) of subdivision
two-b of this section.

(e) For periods prior to April first, two thousand nine, each such
facility's qualifying operating |oss shall be determ ned by mnultiplying
the facility's average annual operating |loss for the three-year period
as cal cul ated pursuant to paragraph (d) of this subdivision by the
appl i cabl e percentage shown in the tables below for the quartile within
which the facility's negative operating margin for the three-year period
i s assigned.

i. For a facility located in a county with a total popul ation of two
hundred thousand or nore as determined by the two thousand U. S. Census:
First Quartile (lowest operating nmargins): 30 percent

Second Quartile: 15 percent

Third Quartile: 7.5 percent
ii. For a facility located in a county with a total population of fewer
than two hundred thousand as determ ned by the two thousand U. S. Census:
First Quartile (lowest operating nmargins): 35 percent

Second Quartile: 20 percent

Third Quartile: 12.5 percent
(f) The anmpbunt of any facility's financially disadvantaged residenti al
health care facility distribution calculated in accordance with this
subdi vi sion shall be reduced by the facility's estimated rate year
benefit of the two thousand one update to the regional input price
adj ustment factors authorized pursuant to forner subdivision seventeen
of this section as anmended by section 24 of part C of chapter 58 of the
| aws of 2004, or as authorized by subdivision seventeen-a of this
section, as added by section 56 of part C of chapter 58 of the | aws of
2007, if any, provided, however, that such reduction shall not be
applied with regard to rate periods on and after April first, two
t housand nine. After all other adjustnents to a facility's financially
di sadvant aged residential health care facility distribution have been
made in accordance with this subdivision, the amount of each facility's
distribution shall be limted to no nore than four hundred thousand
dollars during the period Cctober first, two thousand four through



Decenber thirty-first, two thousand four and, on an annualized basis,
for rate periods through March thirty-first, tw thousand nine, and no
nore than one mllion dollars for the period April first, two thousand
ni ne through Decenber thirty-first, two thousand nine and for each
annual rate period thereafter.

(g) The adjustnent made to each qualifying facility's nedica
assi stance rate of paynment determ ned pursuant to this article shall be
calculated by dividing the facility's financially di sadvant aged
residential health care facility distribution calculated in accordance
with this subdivision by the facility's total nedical assistance patient
days reported in the cost report submtted two years prior to the rate
year, provided however, that such rate adjustnments for the period
Cct ober first, two thousand four through Decenber thirty-first, two
t housand four shall be cal cul ated based on twenty-five percent of each
facility's reported total nedical assistance patient days as reported in
t he applicable two thousand two cost report. Such anmounts shall not be
reconciled to reflect changes in nedical assistance utilization between
the year two years prior to the rate year and the rate year

(h) The total amount of funds to be allocated and distributed as
nmedi cal assistance for financially disadvantaged residential health care
facility rate adjustnments to eligible facilities for a rate period in

accordance with this subdivision shall be thirty mllion dollars for the
period Cctober first, two thousand four through Decenber thirty-first,
two thousand four and thirty mllion dollars on an annualized basis for

rate periods on and after January first, two thousand five through
Decenber thirty-first, two thousand eight and thirty mllion dollars on
an annual i zed basis on and after January first, two thousand nine,

provi ded that, subject to all necessary federal approvals, on and after
January first, two thousand thirteen funds all ocated under this

par agraph shall be distributed pursuant to 10 NYCRR 86-2.39. The

nonf ederal share of such rate adjustnents shall be paid by the state,
with no | ocal share, fromallocations made pursuant to paragraph (hh) of
subdi vi si on one of section twenty-eight hundred seven-v of this article.
In the event the statewi de total of the annual rate adjustnents

determ ned pursuant to paragraph (g) of this subdivision varies fromthe
anounts set forth in this paragraph, each qualifying facility's rate

adj ustment shall be proportionately increased or decreased such that the



total of the annual rate adjustnments nade pursuant to this subdivision
is equal to the ampbunts set forth in this paragraph on a statew de
basi s.

(i) This subdivision shall be effective if, and as |ong as, federal
financial participation is available for expenditures nade for
beneficiaries eligible for nmedical assistance under title XI X of the
federal social security act for the rate adjustnments determned in
accordance with this subdivision.

(j) For periods on and after April first, two thousand nine,
residential health care facilities which are otherwise eligible for rate
adj ustnents pursuant to this subdivision shall also, as a condition for
recei pt of such rate adjustnents, subnmt to the conmm ssioner a witten
restructuring plan that is acceptable to the comm ssioner and which is
in accord with the foll ow ng:

(i) such an acceptable plan shall be subnmitted to the comm ssioner
within sixty days of the facility's receipt of rate adjustnments pursuant
to this subdivision for a rate period subsequent to March thirty-first,
two thousand ei ght, provided, however, that facilities which are
al | ocated four hundred thousand dollars or |ess on an annualized basis
shall be required to submt such plans within one hundred twenty days,
and further provided that these periods may be extended by the
commi ssioner by no nore than thirty days, for good cause shown; and

(ii) such plan shall provide a detail ed description of the steps the

facility will take to inprove operational efficiency and align its
expenditures with its revenues, and shall include a projected schedule
of quantifiable benchnmarks to be achieved in the inplenentation of the
pl an; and

(iii) such plan shall require periodic reports to the conm ssioner, in
accordance with a schedul e acceptable to the conm ssioner, setting forth
the progress the facility has nade in inplenenting its plan; and

(iv) such plan may include the facility's retention of a qualified
chief restructuring officer to assist in the inplenentation of the plan,
provi ded, however, that this requirenment may be wai ved by the
commi ssi oner, for good cause shown, upon witten application by the
facility.

(k) If aresidential health care facility fails to submt an
acceptabl e restructuring plan in accordance with the provisions of



paragraph (j) of this subdivision, the facility shall, fromthat tine
forward, be precluded fromreceipt of all further rate adjustnents nade
pursuant to this subdivision and shall be deened ineligible fromany
future re-application for such adjustnents. Further, if the comm ssioner
determnes that a facility has failed to nake substantial progress in

i npl ementing its plan or in achieving the benchmarks set forth in such
pl an, then the comm ssioner may, upon thirty days notice to that
facility, disqualify the facility fromfurther participation in the rate
adj ust ments aut hori zed by this subdivision and the comm ssi oner may
require the facility to repay sonme or all of the previous rate

adj ust nment s.

22. Nursing hone incentives for inproved performance in patient care.
Pursuant to such program and within anounts as are appropri ated
therefor, the comm ssioner shall investigate adjusted quality indicators
and quality neasures including those defined by the federal centers for
medi care and nedicaid service (CM5) with respect to nursing hone quality
and quality benchmarks. The conm ssioner shall award rate enhancenents
to those residential health care facilities who denonstrate to the
satisfaction of the commi ssioner, they can neet or exceed such defined
qual ity neasures. Such quality measures may include, but not be limted
to, outcones fromstate survey data, perfornmance neasures, and resident
out cones based upon M ninmum Data Sets as defined by CVMS. The
commi ssi oner shall consult with associations representing residenti al
health care facilities and associ ations representing nursing hone
residents, and shall by July first, two thousand seven, adopt rules and
regul ati ons that incorporate paynment incentives, related to such quality
i ndi cators and neasures, including, but not limted to prograns to
i nprove patient care outcones and perfornmance outcones. Such prograns
may include but not be limted to, clinician-centric el ectronic nedical
records inplenentation, automation of assessnents and care pl ans,

i nproved data collection, and the provision of accessible consuner
information as well as patient satisfaction, into rates of paynent.

22-a. Modifications. (a) Notw thstandi ng any inconsistent provision of
| aw or regulation to the contrary, effective April first, two thousand
six and thereafter, residential health care facility rates of paynent



determ ned pursuant to this section for paynents nade by governnenta
agenci es shall not contain a paynent factor for interest on current

i ndebt edness if the residential health care facility cost report
utilized to determ ne such paynment factor also shows a wi thdrawal of
equity, a transfer of assets, or a positive net incone.

(b) Notwi t hstandi ng any i nconsistent provision of law or regulation to
the contrary, for residential health care facility rates of paynent
determ ned pursuant to this article for services provided on and after
April first, two thousand six, the annual cost report filed by each
residential health care facility for two thousand five and for each year
thereafter shall be exam ned and in the event the operating costs
reported by each such facility in any such cost report is |less than
ninety percent of the operating costs reported in the cost report which
is being utilized to set such facility's existing rates of paynent
trended to two thousand five and each year thereafter, then such rates
of paynment shall be recalculated utilizing the nore recent reported
operating cost data.

(c) Notwi thstandi ng any inconsistent provision of law or regulation to
the contrary, effective on and after April first, two thousand six, for
pur poses of establishing rates of paynent by governnental agencies for
residential health care facilities |icensed pursuant to this article,

t he operating conmponent of the rate for any residential health care
facility that did not or does not achieve ninety percent or greater
occupancy for any year within five cal endar years fromthe date of
comenci ng operation, shall be recalculated utilizing the facility's
nost recently avail able reported all owabl e costs divided by patient days
i mputed at ninety percent occupancy. Such recal cul ated rates of paynent
shall be effective January first of the sixth cal endar year foll ow ng
the date the facility comrenced operations or April first, two thousand
si x, whichever is later.

(d) (i) Notw thstandi ng any inconsistent provisions of subdivisions
two-b or two-c of this section or any other contrary provision of |aw,
and subject to the availability of federal financial participation, for
i npatient services provided by residential health care facilities on and
after April first, two thousand el even, the commi ssioner may, subject to
t he approval of the director of the budget, grant approval of a
tenporary adjustment to Medicaid rates for eligible facilities, as



determ ned in accordance with this paragraph.

(ii) Eligible facilities shall be those residential health care
facilities which, as determ ned by the conm ssioner, require short-term
assi stance to accommopdat e additional patient services requirenents
stenming fromthe closure of other facilities in the area, including,
but not limted to, additional staff, service reconfiguration and
enhanced i nfornmation technol ogy capability.

(iii) Eligible facilities shall submt witten proposals denonstrating
the need for additional short-termresources and how such additi onal
resources will result in inprovenents to:

(A) the cost effectiveness of service delivery;

(B) quality of care; and

(C other factors deened appropriate by the conm ssi oner.

(iv) Such witten proposals shall be subnitted to the departnent at
| east sixty days prior to the requested effective date of the tenporary
rate adjustnent. The tenporary rate adjustnent shall be in effect for a
specified period of time as determ ned by the comm ssioner. At the end
of the specified tinefranme, the facility will be reinbursed in
accordance with otherw se applicable rate-setting nethodol ogi es. The
commi ssi oner may establish, as a condition of receiving such a tenporary
rate adj ustnent, benchmarks and goals to be achieved in accordance with
the facility's approved proposals and may al so require that the facility
submit such periodic reports concerning the achievenment of such
benchmar ks and goal s as the comm ssi oner deens necessary. Failure to
achi eve satisfactory progress, as determ ned by the conm ssioner, in
acconpl i shing such benchmarks and goals shall be a basis for ending the
facility's tenporary rate adjustnent prior to the end of the specified
timefrane.

23. Notwi t hstandi ng any i nconsistent provision of law or regulation to
the contrary:

(a) (i) For adult day health care services provided by residential
health care facilities, effective April first, two thousand seven and
thereafter, the operating conponent of the rate of paynent established
pursuant to this article for an adult day health care program whi ch has
achi eved an occupancy percentage of ninety percent or greater for a
cal endar year prior to April first, two thousand seven, shall be



calculated utilizing all owable costs reported in the two thousand four,
two thousand five, or two thousand six cal endar year residential health
care facility cost report filed by the sponsoring residential health
care facility, whichever is the earliest of such cal endar year cost
reports in which the program has achi eved an occupancy percentage of
ninety percent or greater, except that prograns receiving rates of
paynment based on all owabl e costs for a period prior to April first, two
t housand seven shall continue to receive rates of paynent based on such
peri od.

(ii) For such prograns which achi eved an occupancy percent age of
ninety percent or greater prior to cal endar year two thousand four, so
| ong as approved capacity in that year is the sane as in cal endar year
two thousand four, but which did not naintain occupancy of ninety
percent or greater in calendar years two thousand four, two thousand
five, or two thousand six, the operating conponent of the rate of
payment established pursuant to this article shall be cal cul at ed
utilizing allowable costs reported in the two thousand four cal endar
year cost report divided by visits inmputed at ninety percent occupancy.

(iii) For such progranms whi ch have not achi eved an occupancy
percentage of ninety percent or greater for a cal endar year prior to
April first, two thousand seven, the operating conponent of the rate of
payment established pursuant to this article shall be cal cul at ed
utilizing allowable costs reported in the first cal endar year after two
t housand six in which such a program achi eves an occupancy percentage of
ninety percent or greater effective January first of such cal endar year
except for cal endar year two thousand seven, effective no earlier than
April first of such year, provided, however, that effective January
first, two thousand nine, for progranms that have not achieved an
occupancy percentage of ninety percent or greater for a cal endar year
prior to January first, two thousand nine, the operating conponent of
the rate of paynent established pursuant to this article shall be
calculated utilizing all owable costs reported in the two thousand nine
cost report filed by the sponsoring residential health care facility
di vided by visits inputed at actual or ninety percent occupancy,
whi chever is greater. This subparagraph shall also apply to prograns
whi ch achi eved an occupancy percentage of ninety percent or greater
prior to cal endar year two thousand four but in such year had an



approved capacity that was not the sanme as in cal endar year two thousand
four.

(b) For a residential health care facility approved to operate an
adult day health care programon or after April first, two thousand
seven, rates of paynent for such prograns shall be conputed based upon
annual budgeted all owabl e costs, as submtted by the residential health
care facility, and total estimated annual visits by adult day health
care registrants of not less than ninety percent of |icensed occupancy,
and in accordance with the foll ow ng:

(i) Each programshall be required to submit an individual budget.
Mul ti pl e prograns operated by the sane residential health care facility
shall submt a separate budget for each program Miltiple prograns
operated by the sanme residential health care facility shall have
separate rates of paynent.

(ii1) Rates devel oped based upon budgets shall remain in effect for no
| onger than two cal endar years fromthe earlier of:

(A) the date the program conmences operations; or

(B) the date the sponsoring residential health care facility submts a
full calendar year residential health care facility cost report in which
t he program has achi eved ninety percent or greater occupancy. If a
sponsoring residential health care facility submts such a cost report
within two years of the date the program commences operation, rates
shall then be conputed utilizing such cost report.

(iii) If a programfails to achieve ninety percent or greater
occupancy within two cal endar years of the date of its comenci ng
operations, rates shall be calculated utilizing allowable costs reported
i n such second cal endar year residential health care facility's cost
report for the applicable sponsoring residential health care facility
divided by visits inputed at ninety percent occupancy.

(c) Effective January first, two thousand eight, allowable costs shal
not include the costs of transportation.

(d) Al rates of paynent established pursuant to this subdivision are
subject to the maxinumdaily rate provided by |law. Such nmaxi mum daily
rate of paynent for adult day health care prograns operated by
residential health care facilities that undergo a change of ownership
subsequent to nineteen hundred ninety shall be determ ned by utilizing
the inpatient rate of paynment of the prior operator as in effect on



January first, nineteen hundred ninety. In the event a residential
health care facility establishes an off-site adult day health care
program out side the regional input price adjustnment region in which it
is located, the conputation of the maxi mumdaily rate of paynent for
such programshall utilize the weighted average of the inpatient rates
of paynments for residential health care facilities in the region in
which the programis |located, as in effect on January first, nineteen
hundred ninety, in place of the sponsoring residential health care
facility's inpatient rate of paynent.

(e) Notwi thstandi ng any inconsistent provision of the state
adm ni strative procedure act or any other law or regulation to the
contrary, the conm ssioner shall adopt or anend on an energency basis
any regul ati ons the comm ssioner shall determ ne necessary to inplenent
any provision of this subdivision.

24. Notwi t hst andi ng any ot her provisions of this section and any ot her
law, rule or regulation to the contrary, for periods on and after July
first, two thousand seven, the operating conponent of all rates of
paynment made by governnental agencies for services to individuals
eligible for nedical assistance pursuant to title eleven of article five
of the social services |aw and provided by a residential health care
facility with fewer than sixty beds as of July first, two thousand
seven, which provides services prinmarily to neurologically inpaired
individuals and is located in a county with a popul ati on between two
hundred ni nety thousand and three hundred ten thousand as of July first,
two thousand seven shall be based solely on the nethodol ogy used to
establish rates for facilities which provide extensive nursing, nedical,
psychol ogi cal and counseling support services solely to children;
provi ded, however, this subdivision shall not apply if the application
would result in a lesser rate of paynent than otherw se provided for
under this section. Nothing in this subdivision shall be construed to
limt the application to such facility of rate adjustnents applied to
other residential health care facilities.

25. Reserved bed days. (a) For purposes of this subdivision, a
"reserved bed day" is a day for which a governnmental agency pays a
residential health care facility to reserve a bed for a person eligible



for nedical assistance pursuant to title eleven of article five of the
social services law while he or she is on therapeutic | eave of absence
fromthe facility.

(b) Notwi t hstandi ng any ot her provisions of this section or any other
| aw or regulation to the contrary, for reserved bed days provi ded on
behal f of persons twenty-one years of age or ol der:

(i) paynents for reserved bed days shall be nmade at ninety-five
percent of the Medicaid rate otherw se payable to the facility for
services provided on behalf of such person; and

(ii) paynent to a facility for reserved bed days provided on behal f of
such person for therapeutic | eaves of absence may not exceed ten days in
any twel ve nonth peri od.

25-a. Reserved bed days for state veterans' honmes. (a) For purposes of
this subdivision, a "reserved bed day" is a day for which the state pays
New York State Veterans' Honme at Oxford, the New York State Veterans'
Hone at St. Al bans, the New York State Veterans' Hone at Batavia, the
New York State Veterans' Hone at Montrose or the Long Island State
Vet erans' Honme to reserve a bed for a person eligible for nedical
assi stance pursuant to title eleven of article five of the soci al
services law while he or she is tenporarily hospitalized.

(b) (i) Paynments for reserved bed days shall be nmade at fifty percent
of the Medicaid rate otherw se payable to the facility for services
provi ded on behal f of the person.

(ii) Paynment to a facility for reserved bed days provided on behal f of
the person for tenporary hospitalizations may not exceed fourteen days
in any twel ve-nonth period.

(iii) The person nust have resided in the applicable State Veterans
hone for at least thirty days since the date of his or her initial
adm ssi on.

(iv) Unless nedically contraindicated, the applicable State Veterans
hone shall reserve the sanme bed and roomthe person occupi ed before
bei ng hospitalized or placed on a therapeutic | eave of absence.

(v) Reserved bed days under this subdivision are in addition to
reserve bed days for therapeutic | eave of absence under subdi vi sion
twenty-five of this section.

(vi) This subdivision shall apply subject to the availability of



federal financial participation.

26. Notwi t hstandi ng any i nconsistent provision of law, for rate
periods on and after April first, two thousand ten, residential health
care facility Medicaid rates of paynent shall not include reinbursenent
for the cost of prescription drugs. Such rei nbursenent shall be in
accordance with otherw se applicable provisions of section three hundred
si xty-seven-a of the social services |aw

* 27. The conmm ssioner is authorized to conduct an energy audit and/or
di sast er preparedness review of residential health care facilities. Such
audit or review shall explore the energy efficiency and/or disaster
preparedness of the real property capital aspects of each facility and
devel op a cost/benefit analysis of potential nodifications for each
facility. Such audit or review shall serve as the basis for an energy
ef ficiency and/ or di saster preparedness programto be devel oped by the
departnment in regulations. Participation in such audit or review shall
be a condition to participation in any such program devel oped as a
result thereof, and shall also be a condition to receipt of any funding
avai | abl e under such program Such program shall only be inplenmented if
it isin the best financial interests of the state, as determ ned by the
commi ssioner. At least forty-five days prior to inplenmenting such
program the departnment shall report to the senate and assenbly health
commttees, the assenbly ways and neans commttee and the senate finance
comrittee the results of the energy audit authorized herein and the
proposed eligibility criteria, funding sources, the manner in which
savi ngs may be shared between the state and facilities and any ot her
i nformati on requested by such commttees about such programprior to the
transmttal of the report.

* NB Repealed July 1, 2027



