* § 2807-j. Patient services paynments. 1. Paynents to designated
provi ders of services, as defined in paragraph (a) of subdivision one-a
of this section, by all payors, including the state governnental
agenci es, corporations organi zed and operating in accordance with
article forty-three of the insurance |aw, organizations operating in
accordance with the provisions of article forty-four of this chapter,
| ocal governnental agencies, self-insured funds, comrercial insurers,
payors pursuant to the conprehensive notor vehicle insurance reparations
act, the workers' conpensation |law, the volunteer firefighters' benefit
| aw and the vol unt eer anbul ance workers' benefit |aw, and any ot her
rate, charge, or negotiated paynent payor, for patient services provided
to persons who are not eligible for paynents as beneficiaries of title
XVII1l of the federal social security act (medicare) shall include a
surcharge for an all owance on net patient service revenues in the
percent age anmount and for the periods specified in subdivision tw of
this section. Any such all owance shall be submtted by or on behal f of
desi gnat ed providers of services to the commi ssioner or the
commi ssi oner's designee in accordance with subdivision five of this
secti on.

l-a. Definitions. (a) "Designated providers of services", for purposes
of this section, shall nean providers of services in the follow ng
cl asses:

(i) general hospitals;

(ii) diagnostic and treatnent centers that provide:

(A) a conprehensive range of primary health care services; or

(B) anbul atory surgical services; and

(iii) for periods prior to Cctober first, two thousand, subject to the
provi si ons of paragraph (d) of subdivision three of this section,
free-standing clinical |aboratories issued a permt pursuant to title
five of article five of this chapter.

(b) "Third-party coverage", for purposes of this section, shal
i nclude, but not be limted to: paynents by a governnental agency,
i nsurer, health maintenance organi zation, self-insured fund, or other
third-party entity naking paynents on behal f of a patient; whether nade
directly to a designated provider of services or indirectly as indemity
or simlar paynents made to the patient (or patient's representative



such as parent or famly nenber) for services provided by a designated
provi der of services, or through the use of paynents nade payable to
bot h the designated provider of services and the patient or patient's
representative, or simlar devices.

(c) "Third-party payors"”, for purposes of this section, shall include,
but not be |imted to: governnental agencies; corporations organi zed and
operating in accordance with article forty-three of the insurance |aw,
organi zati ons operating in accordance with the provisions of article
forty-four of this chapter; providers of coverage pursuant to the
conprehensi ve notor vehicle insurance reparations act, the workers
conpensation |law, the volunteer firefighters' benefit |law, and the
vol unt eer ambul ance workers' benefit |law, self-insured funds and
adm ni strators acting on behalf of self-insured funds; and comerci al
insurers licensed to do business in this state and authorized to wite
acci dent and health i nsurance and whose policy provides coverage on an
expense incurred basis.

2. (a) The total percentage allowance for any period during the period
January first, nineteen hundred ninety-seven through Decenber
thirty-first, nineteen hundred ninety-nine and on and after January
first, two thousand, for a designated provider of services applicable to
a payor shall be determ ned in accordance with this subdivision and
applied to net patient service revenues.

(b) The total percentage all owance for each payor, other than
government al agenci es, or health mai ntenance organi zati ons for services
provi ded to subscribers eligible for medical assistance pursuant to
title eleven of article five of the social services |aw, or approved
organi zations for services provided to subscribers eligible for the
famly health plus programpursuant to title eleven-D of article five of
the social services |law, and other than paynents for a patient that has
no third-party coverage in whole or in part for services provided by a
desi gnat ed provider of services, shall be:

(i) the sumof (A) eight and ei ghteen-hundredths percent, provided,
however, that for services provided on and after July first, two
t housand three, the percentage shall be eight and ei ghty-five hundredths
percent, and further provided that for services provided on and after
January first, two thousand six, the percentage shall be eight and



ni nety-five hundredths percent, and further provided that for services
provi ded on and after April first, two thousand nine, the percentage
shall be nine and sixty-three hundredths percent, plus (B) twenty-four
percent, provided, however, that for services provided on and after July
first, two thousand three, the percentage shall be twenty-five and

ni nety-seven hundredt hs percent, and further provided that for services
provi ded on and after January first, two thousand six, the percentage
shall be twenty-six and twenty-six hundredths percent, and further

provi ded that for services provided on and after April first, two

t housand ni ne, the percentage shall be twenty-eight and twenty-seven
hundr edt hs percent, and plus (C) for a specified third-party payor as
defined in subdivision one-a of section twenty-eight hundred seven-s of
this article the percentage all owance applicable for a general hospital
for inpatient hospital services pursuant to subdivision tw of section
twenty-ei ght hundred seven-s of this article;

(ii) unless (A) an election in accordance with paragraph (a) of
subdi vision five of this section to pay the allowance directly to the
commi ssi oner or the commi ssioner's designee is in effect for a
third-party payor, and in addition (B) for a specified third-party payor
an election to pay the assessnent in accordance with section
twenty-ei ght hundred seven-t of this article is in effect.

(c) If an election in accordance with subdivision five of this section
is in effect for a third-party payor and in addition in accordance with
section twenty-eight hundred seven-t of this article for a specified
third-party payor, the total percentage all owance factor shall be
reduced to eight and ei ghteen-hundredths percent, provided, however,
that for services provided on and after July first, two thousand three
the total percentage all owance factor shall be reduced to ei ght and
ei ghty-five hundredths percent, and further provided that for services
provi ded on and after January first, two thousand six, the total
percent age al |l owance factor shall be reduced to eight and ninety-five
hundr edt hs percent, and further provided that for services provided on
and after April first, two thousand nine, the total percentage all owance
factor shall be reduced to nine and sixty-three hundredths percent.

(d) The total percentage all owance for paynents by governnenta
agenci es, as determned in accordance with paragraphs (a) and (a-1) of
subdi vi si on one of section twenty-eight hundred seven-c of this article



as in effect on Decenber thirty-first, nineteen hundred ninety-six, or
heal t h mai nt enance organi zati ons for services provided to subscribers
eligible for nedical assistance pursuant to title eleven of article five
of the social services |aw, or approved organi zations for services

provi ded to subscribers eligible for the famly health plus program
pursuant to title eleven-D of article five of the social services |aw,
shall be five and ninety-eight-hundredths percent, provided, however,
that for services provided on and after July first, two thousand three
the total percentage all owance shall be six and forty-seven hundredths
percent, and further provided that for services provided on and after
January first, two thousand six, the total percentage all owance shall be
six and fifty-four hundredths percent, and further provided that for
services provided on and after April first, two thousand nine, the total
percent age al |l owance shall be seven and four hundredths percent.

(e) The total percentage all owance for paynents for services provided
by desi gnated providers of services for which there is no third-party
coverage in whole or in part shall be eight and ei ght een-hundredths
percent, provided, however, that for services provided on and after July
first, two thousand three the total percentage all owance shall be eight
and eighty-five hundredths percent, and further provided that for
services provided on and after January first, two thousand six, the
total percentage all owance shall be eight and ni nety-five hundredths
percent, and further provided that for services provided on and after
April first, two thousand nine, the total percentage allowance shall be
nine and si xty-three hundredths percent. This paragraph shall not apply
to patient deductibles and coi nsurance anounts.

(f) The total percentage allowance for patient deductibles and
coi nsurance anounts shall be the sane percentage all owance applicable to
paynments by the primary third-party payor covering the patient in each
case determ ned in accordance with paragraphs (a), (b) and (c) of this
subdi vi si on.

(g) The total percentage all owance for secondary third-party payors
under coordi nation of benefits principles shall be the sanme percentage
al l owance applicable to paynents by the primary third-party payor in the
case determ ned in accordance with paragraphs (a), (b) and (c) of this
subdi vi si on.



3. Net patient service revenues, for purposes of this section, shal
nmean:

(a) for general hospitals all noneys received for or on account of
i npatient hospital services, outpatient services (including referred
anbul atory services), energency services, anbulatory surgical services,
and ot her hospital or health-rel ated services, including capitation
paynments allocable to inpatient hospital services, outpatient services
(including referred anbul atory services), energency services, anbul atory
surgical services and other hospital or health-rel ated services
excluding services listed below, |ess refunds, for discharges occurring
or for visits nade or services perfornmed on or after January first,
ni net een hundred ni nety-seven, or contracted service obligations for
periods on or after January first, nineteen hundred ninety-seven
excluding the followi ng subject to the provisions of subdivision el even
of this section:

(i) revenue received for services provided to beneficiaries of title
XVIIl of the federal social security act (medicare);

(ii) revenue received by a general hospital for residential health
care facility services, adult day care services, hospice services, and
hone care services;

(iii) revenue received fromthe all owances pursuant to this section
and section twenty-ei ght hundred seven-s of this article;

(iv) revenue received frombad debt and charity care and indigent care
rate adj ustnents and pool distributions pursuant to section twenty-eight
hundred seven-c of this article, general hospital indigent care pool
di stributions pursuant to section twenty-eight hundred seven-k of this
article, health care services pool distributions pursuant to section
twenty-ei ght hundred seven-c of this article, health care initiatives
pool distributions pursuant to section twenty-eight hundred seven-| of
this article, professional education pool distributions pursuant to
section twenty-eight hundred seven-mof this article, tobacco control
and insurance initiatives pool distributions pursuant to section
twenty-ei ght hundred seven-v of this article, and hi gh need indi gent
care adjustment pool distributions pursuant to section twenty-eight
hundred seven-w of this article, provided, however, that funds received
as nedi cal assistance paynents which include state share anounts
aut hori zed pursuant to section twenty-ei ght hundred seven-v of this



article that are not disproportionate share hospital paynents shall be
i ncluded within the neaning of net patient service revenue for the
pur poses of this section;

(v) revenue received from physician practice or faculty practice plan
di screte billings for physician services;

(vi) revenue received by a general hospital froma public hospital
pursuant to an affiliation agreenment contract for the delivery of health
care services to such public hospital

(vii) revenue received from governnental deficit financing;

(viii) subject to the provisions of paragraph (d) of this subdivision,
revenue received for or on account of referred anbulatory clinical
| aboratory visits nmade or services performed on and after Cctober first,
two t housand.

(b) for diagnostic and treatnment centers providing services designated
i n subparagraph (ii) of paragraph (a) of subdivision one-a of this
section all noneys received, including capitation paynents allocable to
di agnostic and treatnment center services otherw se covered by the
assessnent, |less refunds, for or on account of visits nade or services
performed on or after January first, nineteen hundred ninety-seven or
contracted service obligations for periods on or after January first,
ni net een hundred ni nety-seven:

(i) for the foll ow ng services:

(A) for diagnostic and treatnment centers providing a conprehensive
range of primary health care services, for all services;

(B) for diagnostic and treatnment centers providing anbul atory surgi cal
services, for all anbulatory surgical services;

(ii) excluding the foll ow ng subject to the provisions of subdivision
el even of this section:

(A) revenue received for services provided to beneficiaries of title
XVII1l of the federal social security act (medicare);

(B) revenue received fromthe all owances pursuant to this section;

(C revenue received frombad debt and charity care rate adjustnents
pursuant to paragraph (f) of subdivision two of section twenty-eight
hundred seven of this article, health care services pool distributions
pursuant to section twenty-eight hundred seven-c of this article, health
care initiatives pool distributions pursuant to section twenty-eight
hundred seven-1 of this article, professional education pool



di stributions pursuant to section twenty-eight hundred seven-mof this
article, tobacco control and insurance initiatives pool distributions
pursuant to section twenty-eight hundred seven-v of this article, and
hi gh need i ndi gent care adjustnment pool distributions pursuant to
section twenty-ei ght hundred seven-w of this article;

(D) revenue received fromphysician practice or faculty practice plan
di screte billings for physician services;

(E) for a diagnostic and treatnent center operated by a health
mai nt enance organi zati on operating in accordance with the provisions of
article forty-four of this chapter or article forty-three of the
i nsurance | aw, revenue received for or on account of services provided
to subscribers of such health naintenance organi zation;

(F) revenue received fromgovernnental deficit financing; and

(G subject to the provisions of paragraph (d) of this subdivision,
revenue received for or on account of referred clinical |aboratory
visits made or services perforned on and after October first, two
t housand.

(c) for free-standing clinical |aboratories, all nobneys received,
i ncludi ng capitation paynents, |ess refunds, for or on account of visits
made or services perfornmed on or after January first, nineteen hundred
ni nety-seven and prior to October first, two thousand, subject to the
provi si ons of paragraph (d) of this subdivision, or contracted service
obligations for periods on or after January first, nineteen hundred
ni nety-seven and prior to October first, two thousand, subject to the
provi si ons of paragraph (d) of this subdivision, for clinical |aboratory
servi ces, excluding, subject to the provisions of subdivision el even of
this section:

(i) revenue received for services provided to beneficiaries of title
XVII1l of the federal social security act (medicare);

(ii) revenue received fromthe all owances pursuant to this section;

(iii) for a clinical |aboratory operated by a health naintenance
organi zati on operating in accordance with the provisions of article
forty-four of this chapter or article forty-three of the insurance |aw,
revenue received for or on account of services provided to subscribers
of such heal th mai ntenance organi zation; and

(iv) revenue received fromgovernnental deficit financing.

(d) Provided, however, that if either the provisions of clause (G of



subpar agraph (ii) of paragraph (b) of this subdivision or subparagraph
(viii) of paragraph (a) of this subdivision which exclude certain
revenues fromthe definition of net patient service revenues for the
pur pose of inposing surcharges pursuant to this section, result in a
determ nation of an inperm ssible provider tax by the secretary of the
U S. departnent of health and human services under the provisions of
section 1903(w) of the federal social security act, then clause (G of
subpar agraph (ii) of paragraph (b) of this subdivision, subparagraph
(viii) of paragraph (a) of this subdivision, and sections forty-eight
and forty-nine of chapter one of the |laws of nineteen hundred

ni nety-nine are rendered null and void as of Cctober first, two

t housand. The commi ssioner will collect any retroactive anounts due as a
result of surcharges inposed on such services on and after Cctober
first, two thousand, without interest or penalty.

4. (a) For periods prior to January first, two thousand five, the
commi ssioner is authorized to contract with the article forty-three
i nsurance | aw plans, or such other contractors as the comm ssioner shal
designate, to receive and distribute funds fromthe all owances
established pursuant to this section, and funds fromthe assessnents
establ i shed pursuant to subdivision eighteen of section twenty-eight
hundred seven-c of this article. In the event contracts with the article
forty-three insurance | aw plans or other conm ssioner's desi gnees are
ef fectuated, the conmm ssioner shall conduct annual audits of the receipt
and distribution of the funds. The reasonabl e costs and expenses of an
adm ni strator as approved by the commi ssioner, not to exceed for
personnel services on an annual basis two mllion two hundred thousand
dollars for collection and distribution of allowances and assessnents
established pursuant to this section and subdi vi sion ei ghteen of section
twenty-ei ght hundred seven-c of this article, shall be paid fromthe
al | onance and assessnent funds.

(b) Notwi t hstandi ng any i nconsistent provision of section one hundred
twel ve or one hundred sixty-three of the state finance | aw or any ot her
|l aw, at the discretion of the comm ssioner wi thout a conpetitive bid or
request for proposal process, contracts in effect for adm nistration of
bad debt and charity care pools for the period January first, nineteen
hundred ni nety-six through Decenber thirty-first, nineteen hundred



ni nety-si x pursuant to section twenty-ei ght hundred seven-c of this
article my be extended to provide for adm nistration pursuant to this
section and distributions of allowance and assessnent funds pursuant to
this article and nay be anmended as nmay be necessary.

(c) The comm ssioner shall contract with an i ndependent certified
publ i c accountant to conduct an annual independent audit, in conformance
with generally accepted auditing standards, of the receipts,

di sbursenents, revenues, expenditures and cash flows of funds, for each
cal endar year beginning with nineteen hundred eighty-three, through the
nost recent cal endar year. As used in this section, "funds" shall nean:

(i) Funds accunul ated and pool ed pursuant to this section, paragraph
(a) of subdivision eighteen of section twenty-eight hundred seven-c of
this article, and sections twenty-ei ght hundred seven-s and twenty-ei ght
hundred seven-t of this article; and

(ii1) Funds accumul ated and pool ed pursuant to chapters five hundred
thirty-six, five hundred thirty-seven and five hundred thirty-ei ght of
the | aws of nineteen hundred eighty-two, chapters eight hundred seven
and nine hundred six of the |laws of nineteen hundred eighty-five,
chapters two and six hundred five of the | aws of nineteen hundred
ei ghty-ei ght, chapters nine hundred twenty-two and ni ne hundred
twenty-three of the |laws of nineteen hundred ninety, chapter seven
hundred thirty-one of the | aws of nineteen hundred ninety-three and
chapter eighty-one of the |laws of nineteen hundred ninety-five.

Such annual independent audit shall be submitted to the director of
t he budget, the tenporary president of the senate and the speaker of the
assenbly no later than April fifteenth of each year

5. (a) Any third-party payor for services provided by a designated
provi der of services may make an el ection to nmake paynents on an
aggregat ed basis of funds due fromthe all owance determ ned pursuant to
subdi vision two of this section directly to the comm ssioner or the
commi ssi oner's designee on behal f of designated providers of services.

(i) The election pursuant to this paragraph to be effective nust be in
witing, filed with the conm ssioner or the conm ssioner's desi gnee on
such fornms and in such nanner as the comm ssioner shall require. An
el ection nmust apply to all classes of designated providers of service



and to all providers within each class. An election by a payor shal
take effect for nineteen hundred ninety-seven, on the next follow ng
January first, April first, July first, or October first, and for each
cal endar year thereafter on the next follow ng January first, not |ess
than thirty days after the election is filed. Beginning Decenber first,
ni net een hundred ni nety-seven, an election pursuant to this paragraph
nmust be made no | ater than Decenber first of the year prior to the
assessnent year. However, any payor |icensed pursuant to the insurance
|l aw or certified pursuant to article forty-four of this chapter between
Decenber first of the year prior to the assessnent year and Decenber
thirty-first of the assessnent year may nmake an el ection subsequent to
such licensure, and during said tine period, to take effect on the next
foll owi ng January first, April first, July first or Cctober first not

|l ess than thirty days after such election is filed. Payors other than
those |icensed pursuant to the insurance |aw or certified pursuant to
this chapter which have not provided third-party coverage prior to
Decenber first of the year prior to the assessnent year may nmake an

el ection at any time from Decenber first of the year prior to said
assessnent year to Decenber thirty-first of the assessnent year, to take
effect on the next follow ng January first, April first, July first or
October first not less than thirty days after the election is filed.
Begi nni ng June first, two thousand three an el ection by any payor or
organi zation shall begin on the first day of the nonth follow ng the
date it was received by the conmm ssioner.

(ii) An election shall remain in effect unless revoked in witing by a
specified third-party payor, which revocation shall be effective on the
first day of the next nonth, provided that such payor has provided
notice of its intention to so revoke at |east twenty days prior to the
begi nni ng of such nont h.

(iii) A payor filing an election pursuant to this paragraph nust
agr ee:

(A) to provide reports in accordance with the provisions of paragraph
(b) of subdivision seven of this section;

(B) to provide such certification of data and access to all owance
expenditure data for audit verification purposes as the conm ssioner
shall require for purposes of this section; and

(C to the jurisdiction of the state to naintain an action in the



courts of the state of New York to enforce any provision of this section
related to paynent of the all owances.

(D) for periods on and after January first, two thousand nine, to
provi de the comm ssioner or the conmm ssioner's designee the payor's
federal tax identification nunber and agree to the use of such
i dentification nunber in connection with identifying the payor's
el ection status to designated providers of services, including the
posting of such identification nunbers on secure websites nmaintained by
t he conm ssioner or the conm ssioner's designee in furtherance of the
pur poses of this section. The comm ssioner shall include for periods on
and after January first, two thousand nine on such secure websites, the
date such payor was first posted.

(iv) If a payor is acting in an adm nistrative services capacity on
behal f of an organi zation, such as a self-insured fund, the consent of
the organization to the election and the conditions pursuant to
subparagraph (iii) of this paragraph nust be submitted with the
el ection. Such consent nay be set forth in witing in the agreenent
bet ween the payor and the organi zati on and a phot ocopy of that portion
of the agreenent submtted by the payor, together with a photocopy of
t he signatures of the organization and the payor on the agreenent, shal
be accepted in lieu of a separate election formfromthe organi zati on.
On and after January first, two thousand four, the conm ssioner shal
have discretion to accept paynents nade on a tinely basis if the reports
and information reports are routinely submtted, notw thstanding the
fact that the full and conplete election formby or on behalf of an
organi zation was not filed on a tinely basis. In the event the
commi ssi oner accepts paynments pursuant to this section where an el ection
formis mssing or inconplete but the paynents and i nfornmation reports
were routinely submtted as if the election fornms had been filed, the
el ection formfromthe payor and organi zati on shall be deened to have
been filed (and the organi zation and the payor shall be as legally bound
by the ternms of the election formas if it had signed and filed the
el ection) and neither the payor nor the organization shall subsequently
refuse to abide by the terns of the election formfor any year in which
paynments were submitted and accepted pursuant to this section.

(v) If a payor, including a payor operating in accordance with the
i nsurance law or article forty-four of this chapter, naking an el ection



pursuant to this paragraph is acting in an adm nistrative services
capacity on behalf of an organi zation or organi zations, such payor nust
speci fy whether such election applies to paynents on behalf of all such
organi zati ons and establish, in accordance wi th guidelines established
by the superintendent of financial services, a systemthrough which
desi gnat ed providers of services and the conm ssioner can identify the
status of a patient as a patient for whomthe el ection does not apply.
(b) The comm ssi oner may deny a payor the opportunity to remt
directly to the conmm ssioner or the conm ssioner's desi gnee based on
repeated | ate paynents, failure to remt correct anmounts, or failure to
provi de adequate verification of the accuracy of paynents. The
percent age al |l owance for any such payor shall be the percentage
determ ned in accordance with paragraph (b) of subdivision two of this
secti on.
(c) The comm ssioner or the comm ssioner's designee shall nake
avai lable to all designated providers of services a |ist of the payors
whi ch have el ected pursuant to this paragraph to remt paynents
directly.

5-a. (a) Paynents by or on behalf of designated providers of services
to the comm ssioner or the commi ssioner's designee of funds due fromthe
al l owances pursuant to subdivision two of this section or pursuant to
payment obligations incurred pursuant to section twenty-ei ght hundred
seven-s of this article or section twenty-ei ght hundred seven-t of this
article shall be made on a nonthly basis, provided, however, that for
reporting periods relating to paynents for services provided or dates of
i npati ent discharge or contracted service obligations occurring on or
after January first, two thousand one, the conm ssioner may permt
certain third-party payors which have at |east one full year of pool
paynment experience to submt such paynments on an annual basis, based on
an annual denonstration by a payor through its prior year's pool paynent
experience that total pool obligations under this section and sections
twenty-ei ght hundred seven-s and twenty-ei ght hundred seven-t of this
article are not expected to exceed ten thousand dollars for annual
periods prior to January first, two thousand four, and twenty-five
t housand dol I ars for annual periods on and after January first, two
t housand four. Paynents due by designated providers of services on



account of payors in accordance w th paragraph (b) of subdivision tw of
this section shall be two percentage points |ess than the percentage
speci fied in such paragraph. The desi gnated provi der of services shal
retain for conpensation for such provider's adm nistrative
responsibilities the anount that represents the difference. Paynents due
by desi gnated providers of services on account of all other payors shal
be cal cul ated on the basis of the percentage all owance applicable to
such payor pursuant to paragraphs (d), (e), (f) and (g) of subdivision
two of this section. Paynents shall be due on or before the thirtieth
day followi ng the end of a cal endar nonth to which an all owance applies.
(b) Notwi t hstandi ng any i nconsistent provision of this section, as
shall be necessary to obtain federal financial participation in medical
assi stance expenditures in accordance with title Xl X of the federal
social security act, the allowances included in rates of paynent
pursuant to this section on behalf of patients eligible for nedical
assi stance pursuant to title eleven of article five of the soci al
services |law shall be w thheld from nedi cal assistance paynents to
desi gnat ed providers of services and paid to pools on behalf of the
desi gnat ed provi der of services where a designated provider of services
el ects such withholding in such tine and manner as specified by the
commi ssioner, and in the event a designated provider of services does
not el ect such w thhol ding, paynents by such designated provider of
services to a pool based on an all owance received for nedical assistance
patients shall be due within five days of receipt of such funds. Funds
wi t hhel d by a payor and paid to a pool on behalf of a designated
provi der of services shall be considered received by such designated
provi der of services and paid to the pool by such designated provider of
services for all purposes.

6. (a) If a paynment nade by a designated provider of services for a
nonth to which an all owance applies is | ess than seventy percent of the
anount due or which the conm ssioner estimates is due, based on
avai l abl e financial and statistical data, the comm ssioner may coll ect
t he deficiency pursuant to paragraph (c) of this subdivision.

(b) If a paynent made by a designated provider of services for a nonth
to which an all owance applies is |less than ninety percent of the anount
due or which the conm ssioner estimates is due, based on avail able



financial and statistical data, and at | east two previous paynents
within the preceding six nonths were | ess than ninety percent of the
anount due, based on sinilar evidence, the conm ssioner may collect the
deficiency pursuant to paragraph (c) of this subdivision.

(c) Upon receipt of notification fromthe conmm ssioner of a designated
provi der of services' deficiency under this section, the conptroller or
a fiscal internediary designated by the director of the budget, or the
commi ssi oner of the office of tenporary and disability assistance, or a
corporation organi zed and operating in accordance with article
forty-three of the insurance |law, or an organi zation operating in
accordance with article forty-four of this chapter shall w thhold from
t he amount of any paynent to be nade by the state or by such article
forty-three corporation or article forty-four organization to the
desi gnat ed provider of services the amount of the deficiency determ ned
under paragraph (a), (b) or (e) of this subdivision or paragraph (d) of
subdi vi sion eight-a of this section. Upon w thhol ding such anount, the
conptroller or a designated fiscal intermediary, or the conm ssioner of
the office of tenporary and disability assistance, or corporation
organi zed and operating in accordance with article forty-three of the
i nsurance | aw or organi zation operating in accordance with article
forty-four of this chapter shall pay the conm ssioner, or the
commi ssi oner's designee, such amount withheld on behal f of the
desi gnat ed provider of services. Such anpbunt shall represent, in whole
or in part, the anounts due fromthe designated provider of services.

(d) The comm ssioner shall provide a designated provider of services
with notice of any estimate of an anount due for an all owance pursuant
to paragraph (a) or (b) of this subdivision or paragraph (d) of
subdi vi sion eight-a of this section at |east three days prior to
col l ection of such ampbunt by the commi ssioner. Such notice shall contain
the financial basis for the conm ssioner's estinate.

(e) I'n the event a designated provider of services objects to an
estimte by the comm ssioner pursuant to paragraph (a) or (b) of this
subdi vi si on or paragraph (d) of subdivision eight-a of this section of
t he amount due for an allowance, the designated provider of services,
wi thin sixty days of notice of an anobunt due, nay request a public
hearing. If a hearing is requested, the conm ssioner shall provide the
desi gnat ed provider of services an opportunity to be heard and to



present evi dence bearing on the anount due for an all owance within
thirty days after collection of an anmobunt due or receipt of a request
for a hearing, whichever is later. An adm nistrative hearing is not a
prerequisite to seeking judicial relief.

(f) The comm ssioner may direct that a hearing be held w thout any
request by a designated provider of services.

(g) I'n the event a hearing pursuant to paragraph (e) of this
subdi vision is not requested and the delinguent anounts in question have
been referred for recoupnent or offset pursuant to paragraph (c) of this
subdi vi si on, or have been referred to the office of the attorney general
for collection, the anount of such delinquencies shall be deened final
and not subject to further revision or reconciliation by the
commi ssi oner based on any additional reports or other information
submtted by the designated provider of services, provided, however,
t hat such delinquencies shall not be referred for such recoupnent or for
such coll ection based on estinmated anounts unl ess the hospital has
received witten notification of such delinquencies and has been given
no less than thirty days in which to submt delinquent reports.

7. (a) (i) Every designated provider of services shall submt reports
of net patient service revenues received for or on account of patient
services for each nonth which shall be in such formas may be prescribed
by the conm ssioner to accurately disclose information required to
i npl ement this section. For periods on and after January first, two
t housand five, reports by designated providers of services shall be
subnmitted electronically in a formas nay be required by the
commi ssi oner; provided, however, any designated provider of services is
not prohibited fromsubmtting reports electronically on a voluntary
basis prior to such date, and provided further, however, that all such
el ectroni c subm ssions submtted on and after July first, two thousand
twel ve shall be verified with an electronic signature as prescribed by
t he commi ssi oner.

(ii) For periods on and after January first, two thousand ni ne, every
desi gnat ed provider of services shall provide the comm ssioner or
commi ssioner's designee with its federal tax identification nunber and
such identification nunber shall be used in connection with identifying
such providers for purposes pursuant to this section, including the



posting of such identification nunbers on secure websites nmaintained by
t he conm ssioner or the conm ssioner's designee in furtherance of the
pur poses of this section. The comm ssioner shall include for periods on
and after January first, two thousand nine on such secure websites, the
date such designated provider of services was first posted. In addition,
t he conm ssioner shall, as a part of a final resolution of an audit
conduct ed pursuant to subdivision eight-a of this section, waive paynent
of interest and penalties otherw se applicable pursuant to subdivision
eight of this section, when the audit findings conclusively indicate
that the liability for such interest and penalties are the result of a
delay in the listing of a new designated provider of services on the
secure website maintai ned by the departnent.

(b) (i) Every third-party payor making an election in accordance with
par agraph (a) of subdivision five of this section shall submt reports
of patient service expenditures for services provided by designated
provi ders of services for each nonth which shall be in such formas may
be prescribed by the comm ssioner to accurately disclose infornmation
required to inplenment this section, provided, however, that for
reporting periods relating to paynents for services provided or dates of
i npati ent discharge or contracted service obligations occurring on or
after January first, two thousand one, the conm ssioner may permt
certain third-party payors which have at |east one full year of pool
payment experience to submt such reports on an annual basis, based on
an annual denonstration by a payor through its prior year's pool paynent
experience that total pool obligations under this section and sections
twenty-ei ght hundred seven-s and twenty-ei ght hundred seven-t of this
article are not expected to exceed ten thousand dollars for annual
periods prior to January first, two thousand four, and twenty-five
t housand dol I ars for annual periods on and after January first, two
t housand four.

(ii) For periods on and after July first, two thousand four, reports
submtted on a nonthly basis by third-party payors in accordance with
subpar agraph (i) of this paragraph and reports submtted on a nonthly or
annual basis by payors acting in an admnistrative services capacity on
behal f of electing third-party payors in accordance with subparagraph
(i) of this paragraph shall be nade electronically in a formas nay be
required by the conm ssioner; provided, however, any third-party payor,



except payors acting in an admnistrative services capacity on behal f of
el ecting third-party payors, which, on or after January first, two

t housand four, elects to nmake paynents directly to the comm ssioner or

t he conm ssioner's designee pursuant to subdivision five of this
section, shall be subject to this subparagraph only after one full year
of pool paynent experience which results in reports being submtted on a
nont hly basis, and provided further, however, that all such electronic
subm ssions submitted on and after July first, two thousand twel ve shal
be verified with an electronic signature as prescribed by the
commi ssi oner. This subparagraph shall not be interpreted to prohibit any
third-party payor fromsubmtting reports electronically on a voluntary
basi s.

(c) If a designated provider of services or a third-party payor fails
to file reports required pursuant to paragraph (a) or (b) of this
subdi vi si on and which are due on and after January first, two thousand,
Wi thin sixty days of the date such reports are due and after
notification of such reporting delinquency, the conmm ssioner nmay assess
a civil penalty of up to ten thousand dollars for each such failure,
provi ded, however, that such civil penalty shall not be inposed if the
payor or provider denonstrates good cause for the failure to tinely file
such reports. Such penalties shall be subject to the provisions of
section twelve-a of this chapter.

8. (a) If a paynment made pursuant to this section or to section
twenty-ei ght hundred seven-s or twenty-eight hundred seven-t of this
article for a nonth to which an allowance applies is |l ess than ninety
percent of the anpbunt due or which the comm ssioner estimtes, based on
avai l abl e financial and statistical data, is due for such nonth,

i nterest shall be due and payable to the commi ssioner by a designated
provi der of services, or by a third-party payor, other than a state
governnment al agency, that has elected to pay an allowance directly, on
the difference between the anount paid and the anobunt due or estinated
to be due fromthe day of the nonth the paynent was due until the date
of paynment. The rate of interest shall be twelve percent per annum or,
if greater, at the rate of interest set by the conmm ssioner of taxation
and finance with respect to underpaynents of tax pursuant to subsection
(e) of section one thousand ninety-six of the tax |law m nus four



percentage points. Interest under this paragraph shall not be paid if
the amount thereof is |ess than one dollar. Interest due froma
desi gnat ed provider of services, if not paid by the due date of the
foll owi ng nonth's paynent, may be coll ected by the comm ssioner pursuant
to paragraph (c) of subdivision six of this section in the sane manner
as an all owance pursuant to subdivision two of this section.

(b) If a paynent made for a nonth to which an all owance applies is
| ess than seventy percent of the anmount due or which the conm ssioner
estimates, based on available financial and statistical data, is due for
such nonth, a penalty shall be due and payable to the conm ssioner by a
desi gnat ed provider of services, or by a third-party payor, other than a
state governnental agency, that has elected to pay an all owance
directly, of five percent of the difference between the anmount paid and
t he ambunt due or estinmated to be due for such nonth when the failure to
pay is for a duration of not nore than one nonth after the due date of
the paynment with an additional five percent for each additional nonth or
fraction thereof during which such failure continues, not exceeding
twenty-five percent in the aggregate. A penalty due from a desi gnated
provi der of services may be coll ected by the comm ssioner pursuant to
par agraph (c) of subdivision six of this section in the same nmanner as
an al |l onance pursuant to subdivision two of this section.

(c) Overpaynent by or on behalf of a designated provider of services
of a paynent shall be applied to any ot her paynment due fromthe
desi gnat ed provider of services pursuant to this section, or, if no
paynment is due, at the election of the designated provider of services
shall be applied to future paynents or refunded to the designated
provi der of services. Interest shall be paid on overpaynents fromthe
date of overpaynent to the date of crediting or refund at the rate
determ ned in accordance with paragraph (a) of this subdivision only if
t he overpaynent was rmade at the direction of the comm ssioner. Interest
under this paragraph shall not be paid if the amount thereof is |ess
t han one dol |l ar.

8-a. (a) Paynents and reports subnmitted or required to be submtted
to the comm ssioner or to the conm ssioner's designee pursuant to this
section and section twenty-eight hundred seven-s of this article by
desi gnat ed providers of services and by third-party payors which have



el ected to make paynents directly to the comm ssioner or to the
commi ssi oner's designee in accordance with subdivision five-a of this
section, shall be subject to audit by the comm ssioner for a period of
six years followi ng the close of the cal endar year in which such
paynments and reports are due, after which such paynents shall be deened
final and not subject to further adjustnent or reconciliation, including
t hrough of fset adjustnents or reconciliations made by desi gnated

provi ders of services or by third-party payors with regard to subsequent
paynments, provided, however, that nothing herein shall be construed as
precl udi ng the comm ssioner from pursuing collection of any such
paynments which are identified as delinquent within such six year period,
or which are identified as delinquent as a result of an audit commenced
Wi t hin such six year period, or fromconducting an audit of any

adj ustment or reconciliation made by a designated provider of services
or by a third party payor which has elected to nake such paynents
directly to the comm ssioner or the conm ssioner's designee, or from
conducting an audit of paynments nmade prior to such six year period which
are found to be comm ngled with paynents which are otherw se subject to
tinely audit pursuant to this section.

(b) Designated providers of services or third-party payors which, in
the course of an audit pursuant to this section or section twenty-eight
hundred seven-s of this article, fail to produce data or docunentation
requested in furtherance of such an audit, within thirty days of such
request, nay be assessed a civil penalty of up to ten thousand dollars
for each such failure, provided, however, that such civil penalty shal
not be inposed if the audited entity denonstrates good cause for such
failure. The inposition of civil penalties pursuant to this section
shal | be subject to the provisions of section twelve-a of this chapter.

(c) Records required to be retained for audit verification purposes by
desi gnat ed providers of services and third-party payors in accordance
with this section and section twenty-eight hundred seven-s of this
article shall include, but not be limted to, on a nonthly basis, the
source records generated by supporting information systens, detailed
clainms information, detailed patient revenue information, capitation
arrangenents, financial accounting records, relevant correspondence and
such other records as may be required to prove conpliance with, and to
support the reports subnmitted in accordance with, this section and



section twenty-ei ght hundred seven-s of this article.

(d) If a designated provider of services or a third party payor fails
to produce data or docunentation requested in furtherance of an audit
pursuant to this section or pursuant to section twenty-eight hundred
seven-s of this article, for a nonth to which an all owance applies, the
commi ssi oner may estinate, based on avail able financial and statistical
data as determ ned by the comm ssioner, the anount due for such nonth.
If the inpact of the patient services revenue exenptions specified
pursuant to this section, or pursuant to section twenty-ei ght hundred
seven-s of this article, cannot be determ ned from such avail abl e
financial and statistical data, the anount due may be cal cul ated on the
basis of the aggregate total of patient services revenue derived from
such data for the year subject to audit. The conm ssioner shall take al
necessary steps to collect amounts due as determ ned pursuant to this
par agraph, including directing the state conptroller to offset such
anounts due from any paynents nmade by the state pursuant to this article
to a designated provider of services or a third party payor. Interest
and penalties shall be applied to such anmounts due in accordance with
t he provisions of subdivision eight of this section.

(e) The comm ssioner may, as part of a final resolution of an audit
conducted pursuant to this subdivision, waive paynent of interest and
penal ti es ot herw se applicabl e pursuant to subdivision eight of this
section when amounts due as a result of such audit, other than such
wai ved penalties and interest, are paid in full to the conm ssioner or
t he conm ssioner's designee within sixty days of the issuance of a final
audit report that is nutually agreed to by the comm ssioner and auditee,
provi ded, however, that if such final audit report is not so nutually
agreed upon, then neither the conm ssioner nor the auditee shall have
any obligations pursuant to this paragraph.

(f) The comm ssioner may enter into agreenments with designated
provi ders of services, and with third-party payors, in regard to which
audit findings or prior settlenents have been made pursuant to this
section or section twenty-eight hundred seven-s of this article,
extendi ng and appl ying such audit findings or prior settlenents, or a
portion thereof, in settlenent and satisfaction of potential audit
liabilities for subsequent un-audited periods. The conm ssioner nay
reduce or waive paynment of interest and penalties otherw se applicable



to such subsequent unaudited periods when such anpbunts due as a result
of such agreenent, other than reduced or waived penalties and interest,
are paid in full to the comm ssioner or the comm ssioner's designee

wi thin sixty days of execution of such agreenent by all parties to the
agreenent. Any paynents nmade pursuant to agreenents entered into in
accordance with this paragraph shall be deened to be in ful
satisfaction of any liability arising under this section and section
twenty-ei ght hundred seven-s of this article, as referenced in such
agreenents and for the tine periods covered by such agreenents,

provi ded, however, that the comm ssioner may audit future retroactive
adj ustnments to paynents made for such periods based on reports filed by
provi ders and payors subsequent to such agreenents.

9. Funds accumul ated, including incone frominvested funds, fromthe
al l owances specified in this section, and the assessnents pursuant to
subdi vi si on ei ghteen of section twenty-eight hundred seven-c of this
article, and the assessnents pursuant to paragraph (c) of subdivision
ni ne of section twenty-eight hundred seven-d of this article, plus such
funds as may be allocated in accordance with section twenty-eight
hundred seven-s of this article, including interest and penalties, shal
be deposited by the conm ssioner or the conm ssioner's designee as
fol |l ows:

(a) funds shall be deposited and credited to a special revenue-other
fund to be established by the conptroller or to the health care reform
act (HCRA) resources fund established pursuant to section ninety-two-dd
of the state finance | aw, whichever is applicable. To the extent of
funds appropriated therefore, the comm ssioner shall make paynents to
general hospitals related to bad debt and charity care pursuant to
section twenty-eight hundred seven-k of this article. Funds shall be
deposited in the foll owi ng amounts:

(i) fifty-seven and thirty-three-hundredths percent of the funds
accunul ated for the period January first, nineteen hundred ninety-seven
t hrough Decenber thirty-first, nineteen hundred ni nety-seven,

(ii) fifty-seven and one-hundredths percent of the funds accumul ated
for the period January first, nineteen hundred ninety-eight through
Decenber thirty-first, nineteen hundred ninety-eight,

(iii) fifty-five and thirty-two-hundredths percent of the funds



accunul ated for the period January first, nineteen hundred ninety-nine
t hrough Decenber thirty-first, nineteen hundred ninety-nine, and

(iv) seven hundred sixty-five mllion dollars annually of the funds
accunul ated for the periods January first, two thousand through Decenber
thirty-first, tw thousand twenty-eight, and

(v) one hundred ninety-one mllion two hundred fifty thousand dollars
of the funds accunmul ated for the period January first, two thousand
twenty-nine through March thirty-first, two thousand twenty-nine.

(b) funds shall be accunulated in a health care initiatives pool
established by the conm ssioner, for distribution in accordance with
section twenty-eight hundred seven-1 of this article, in the foll ow ng
anmount s:

(i) forty-two and sixty-seven-hundredths percent of the funds
accunul ated for the period January first, nineteen hundred ninety-seven
t hrough Decenber thirty-first, nineteen hundred ni nety-seven,

(ii) forty-two and ni nety-nine-hundredths percent of the funds
accunmul ated for the period January first, nineteen hundred ninety-eight
t hrough Decenber thirty-first, nineteen hundred ninety-eight,

(iii) forty-four and sixty-eight-hundredths percent of the funds
accurul ated for the period January first, nineteen hundred ninety-nine
t hrough Decenber thirty-first, nineteen hundred ninety-nine, and

(iv) the remai ni ng bal ance of the funds accumul ated for each period on
and after January first, two thousand.

10. Notwi t hstandi ng any inconsistent provision of law or regulation to
the contrary, the allowances applicable to paynents by state
gover nment al agenci es pursuant to subdivision two of this section shal
be reflected in the determ nation of reinbursenent rates pursuant to
sections twenty-ei ght hundred seven and twenty-ei ght hundred seven-c of
this article and fees for clinical |aboratory services under the nedical
assi stance program

11. Each exclusion fromthe all owances effective on or after January
first, nineteen hundred ninety-seven established pursuant to this
section shall be contingent upon either: (a) qualification of the
al | ownances for waiver pursuant to federal |aw and regul ation; or (b)
consistent with federal |aw and regul ation, not requiring a waiver by



the secretary of the departnment of health and human services related to
such exclusion; in order for the allowances under this section to be
qualified as a broad-based health care related tax for purposes of the
revenues received by the state pursuant to the all owances not reducing

t he anmount expended by the state as nedi cal assistance for purposes of
federal financial participation. The conm ssioner shall collect the

al l owances relying on such excl usions, pending any contrary action by
the secretary of the departnment of health and human services. In the
event the secretary of the departnment of health and hunman services
determ nes that the all owances do not so qualify based on any such

excl usion, then the exclusion shall be deemed to have been null and void
as of January first, nineteen hundred ninety-seven, and the conmm ssioner
shall collect any retroactive anmount due as a result, w thout interest
or penalty provided the designated provider of services or third-party
payor that has elected to pay directly pays the retroactive anmount due
Wi thin ninety days of notice fromthe comm ssioner to the designated
provi der of services or third-party payor that has elected to pay
directly that an exclusion is null and void. Interest and penalties
shall be measured fromthe due date of ninety days follow ng notice from
t he conm ssioner or the conm ssioner's designee to the designated

provi der of services or third-party payor that has elected to pay
directly.

12. Revenue fromthe all owances pursuant to this section shall not be
i ncluded in gross revenue received for purposes of the assessnents
pursuant to subdivision eighteen of section twenty-eight hundred seven-c
of this article, subject to the provisions of paragraph (e) of
subdi vi si on ei ghteen of section twenty-eight hundred seven-c of this
article, and shall not be included in gross revenue received for
pur poses of the assessnents pursuant to section twenty-eight hundred
seven-d of this article, subject to the provisions of subdivision twelve
of section twenty-eight hundred seven-d of this article.

* NB Expires Decenber 31, 2029



