§ 2806. Hospital operating certificates; suspension or revocation. 1.
A hospital operating certificate my be revoked, suspended, limted or
annul l ed by the comm ssioner on proof that: (a) the hospital has failed
to conply with the provisions of this article or rules and regul ati ons
promul gat ed thereunder; or (b) a general hospital has refused or failed
to admt or to provide for necessary energency care and treatnent for an
uni dentified person brought to it in an unconscious, seriously ill or
wounded condition. A hospital operating certificate shall be revoked,
limted or annulled by the comm ssioner upon revocation, limtation or
annul rent by the public health council of approval of establishnent of
such hospital

2. No hospital operating certificate shall be revoked, suspended,
limted or annulled without a hearing, except for operating certificates
revoked, limted or annulled because of revocation, limtation, or
annul ment of establishnment approval.

Al so, an operating certificate may be tenporarily suspended or limted
Wi thout a hearing for a period not in excess of sixty days upon witten
notice to the hospital and opportunity for a hearing follow ng a finding
by the departnent that the public health or safety is in immnent danger
or there exists any condition or practice or a continuing pattern of
conditions or practices which poses immnent danger to the health or
safety of any patient. The departnment nmay al so, consistent with
applicable federal |aw and regul ations, prohibit or limt the placenent
of new patients in a residential health care facility without a hearing
for a period not in excess of sixty days upon witten notice to such
facility and opportunity for a hearing upon a determ nation that such
facility no | onger substantially neets the requirenents of this article
and the regul ations thereunder and that such deficiencies do not pose an
i mm nent danger to the health and safety of any patient, provided,
however, that the departnent shall not nmake such a determ nation with
respect to a facility until the facility has had a reasonabl e
opportunity, following the initial determ nation that such facility no
| onger substantially neets the requirenents of this article, to correct
its deficiencies and following this period, has been given witten
notice and opportunity for a hearing. Provided, however, that any del ay



in the hearing process during the sixty-day period occasi oned by the
hospital shall toll the running of said suspension or limtation and
shall not abridge the full time provided for in this subdivision. Upon
such finding and notice the power of the conm ssioner tenporarily to
suspend or limt a hospital operating certificate shall include, but
shall not be limted to, the power to:

(a) prohibit or limt the placenent of new patients in the hospital;

(b) renove or cause to be renoved sone or all of the patients in the
hospi t al

(c) suspend or limt or cause to be suspended or linmted the paynent
of any governnental funds to the hospital.

At any tinme subsequent to the suspension or limtation of any
operating certificate pursuant to this subdivision, the hospital nmay
request the departnent to reinspect the hospital to redeterm ne whether
a specific condition or practice continues to exist. After the receipt
of such a request the departnment shall reinspect the hospital within ten
days and in the event that the previously found condition or practice
has been elim nated the suspension or limtation shall be w thdrawn. I|f
the condition or practice has not been elimnated, the comm ssioner
shall not thereafter be required to reinspect the hospital during the
tenporary period of suspension or limtation. Nor shall the comm ssioner
be required to reinspect upon request during a tenporary period of
suspension or limtation any hospital whose operating certificate has
been tenporarily suspended or limted due to the existence of a
continuing pattern of conditions or practices which poses imi nent
danger to the health and safety of any patient.

3. The commi ssioner shall fix a tine and place for the hearing. A copy
of the charges, together with the notice of the tinme and place of the
hearing, shall be served in person or mailed by registered or certified
mail to the hospital at |east ten days before the date fixed for the
heari ng. The hospital shall file with the departnment not |ess than three
days prior to the hearing a witten answer to the charges.

4. Al orders or determ nations hereunder shall be subject to review
as provided in article seventy-eight of the civil practice |aw and



rules. Application for such review nust be nade within sixty days after
service in person or by registered or certified mail of a copy of the
order or determ nation upon the applicant.

5. (a) Except as provided in paragraphs (b) and (d) of this
subdi vi si on, anything contained in this section or in a certificate of
relief fromdisabilities or a certificate of good conduct issued
pursuant to article twenty-three of the correction law to the contrary
not wi t hst andi ng, a hospital operating certificate of a hospital under
control of a controlling person as defined in paragraph (a) of
subdi vi sion twel ve of section twenty-eight hundred one-a of this
article, or under control of any other entity, shall be revoked upon a
finding by the departnent that such controlling person or any
i ndi vidual, nmenber of a partnership or sharehol der of a corporation to
whom or to which an operating certificate has been issued, has been
convicted of a class A, Bor Cfelony, or a felony related in any way to
any activity or program subject to the regul ati ons, supervision, or
adm ni stration of the departnent or of the office of tenporary and
disability assistance or in violation of the public officers lawin a
court of conpetent jurisdiction in the state, or of a crinme outside the
state which, if conmtted within the state, would have been a class A B
or Cfelony or a felony related in any way to any activity or program
subject to the regul ati ons, supervision, or admnistration of the
departnment or of the office of tenporary and disability assistance or in
violation of the public officers |aw

(b) I'n the event one or nore nenbers of a partnership or sharehol ders
of a corporation shall have been convicted of a felony as described in
par agraph (a) of this subdivision, the comm ssioner shall, in addition
to his other powers, limt the existing operating certificate of such
partnership or corporation so that it shall apply only to the renaining
partner or sharehol ders, as the case nay be, provided that every such
convi cted person imedi ately and conpletely ceases and withdraws from
participation in the managenent and operation of the hospital, and
further provided that an application for approval of change of ownership
or transfer of stock is filed without delay in accordance with the
pertinent provisions of section twenty-eight hundred one-a of this
chapter.



(c) Wth respect to the conviction of any such person of a class D or
E felony, the comm ssioner shall nake a determ nation before revoking,
or limting pursuant to paragraph (b), the operating certificate that
such conviction was related to an activity or program subject to the
regul ati ons, supervision, or adm nistration of the departnent or of the
departnment of social services. Wth respect to the conviction of such
person of a crine conmtted outside the state, the comm ssioner shal
make a determ nation before revoking, or limting pursuant to paragraph
(b), the operating certificate that such crinme, if commtted within the
state, would have been a class A, B or Cfelony or a felony related to
an activity or program subject to the regul ations, supervision, or
adm ni stration of the departnent or of the departnent of social services
or in violation of the public officers |law. The comm ssi oner shal
notify the person convicted that such determ nation has been nade and
shal | give such person thirty days to request a hearing pursuant to this
subdi vi si on.

(d) The comm ssioner shall not revoke, or limt pursuant to paragraph
(b) of this subdivision, the operating certificate of any facility
sol ely because of a conviction, nore than ten years prior to the
effective date of this paragraph, of any person of a felony unless the
commi ssi oner nakes a determnation that such conviction was related to
an activity or program subject to the regul ations, supervision, or
adm ni stration of the departnent or of the departnment of soci al
services. The conm ssioner shall not revoke, or limt pursuant to
par agraph (b) of this subdivision, the operating certificate of any
facility solely because of the conviction, nore than ten years prior to
the effective date of this paragraph, of any person of a crinme outside
the state unl ess the comm ssioner nakes a determ nation that such crine,
if commtted within the state, would have been a felony related to an
activity or program subject to the regul ati ons, supervision, or
adm ni stration of the departnent or of the departnent of social services
or in violation of the public officers |law. The comm ssi oner shal
notify the person convicted that such determ nation has been nade and
shal | give such person thirty days to request a hearing pursuant to this
subdi vi si on.

(e) Any hearing conducted hereunder shall be strictly limted to the
i ssue of whether the determ nation of the conm ssioner is supported by



t he evidence. Al such hearings shall be conducted as provided in
paragraph (f) of this subdivision, and no hearing, revocation or
limtation shall be stayed by the pendency of any appeal or other
chal l enge to the conviction.

(f) The comm ssioner shall fix a tinme and place for the hearing. A
copy of the notice and charges shall be served in person or nuiled by
regi stered or certified nmail no |l ess than ten days before the date fixed
for the hearing. A witten answer to the charges shall be filed with the
department not |ess than two days prior to the hearing. No adjournment
shall be granted in excess of forty-eight hours. The respondent may
attend the hearing in person, with or without counsel, or be represented
by counsel al one, but need not attend personally if unavail abl e because
of incarceration, hospitalization or other reason. If no answer is filed
with the departnent within the tine limtation of this paragraph, a
heari ng shall be deened to have been wai ved, and the conm ssi oner shal
i ssue an order based on the record before him

(g) Nothing in this subdivision shall be construed to limt the
authority of the public health council to revoke, limt or annul any
approval of establishnent.

6. (a) Notwi thstanding the provisions of subdivisions two through four
of this section, the conm ssioner shall suspend, limt, nodify, or
revoke a hospital operating certificate, after taking into consideration
the total nunmber of beds necessary to neet the public need, the
availability of facilities or services such as preadm ssion, anbul atory,
hone care or other services which may serve as alternatives or
substitutes for the whole or any part of any such hospital facility,
and, in the case of nodification, the level of care and the nature and
type of services provided or required by all or sone of the patients in
or seeking adm ssion to such hospital facility, and whether such | evel
of care is consistent with the operating certificate of the hospital,
and after finding that suspending, limting, nodifying, or revoking the
operating certificate of such facility would be within the public
interest in order to conserve health resources by restricting the nunber
of beds and/or the | evel of services to those which are actually needed.

(b) Whenever any finding as described in paragraph (a) of this
subdi vi sion is under consideration with respect to any particul ar



facility, the comm ssioner shall cause to be published, in a newspaper
of general circulation in the geographic area of the facility at | east
thirty days prior to nmaking such a finding an announcenent that such a
finding is under consideration and an address to which interested
persons can wite to nmake their views known. The conm ssioner shall take
all public comments into consideration in making such a finding.

(c) The comm ssioner shall, upon meking any finding described in
paragraph (a) of this subdivision with respect to any facility, cause
such facility and the appropriate health systens agency to be notified
of the finding at least thirty days in advance of taking the proposed
action to revoke, suspend, limt, or nodify the facility's operating
certificate. Upon recei pt of any such notification and before the
expiration of the thirty days or such | onger period as may be specified
in the notice, the facility or the appropriate health systens agency may
request a public hearing to be held in the county in which the hospital
is located. In no event shall the revocation, suspension or limtation
take effect prior to the thirtieth day after the date of the notice, or
prior to the effective date specified in the notice or prior to the date
of the hearing decision, whichever is later.

(d) I'n the case of a nodification of an operating certificate by the
commi ssi oner pursuant to paragraph (a) of this subdivision, the
commi ssioner may not nodify an operating certificate to reclassify beds
previously authorized as hospital beds to domiciliary care beds or to
i ncrease the total nunber of beds authorized by such certificate, and,
provi ded further that no patient in a hospital is to be renoved as a
result of the pendency or conclusion of a proceeding pursuant to this
subdi vi si on.

(e) Except as otherw se provided by law, all appeals froma finding of
t he conm ssioner nade pursuant to paragraph (a) of this subdivision
shall be directly to the appellate division of the suprene court in the
third departnment. Except as otherw se expressly provided by |aw, such
appeal s shall have preference over all issues in all courts.

(f) I'n determ ning whether there is a public need for any services or
facilities as required by this subdivision, the conm ssioner shal
consi der the advice of the state health planning and devel opnent agency
desi gnat ed pursuant to the provisions of the national health planning
and resources devel opnent act of nineteen hundred seventy-four and any



anendnents thereto and the state health plan devel oped t hereunder.



