§ 2803-d. Reporting abuses of persons receiving care or services in
residential health care facilities. 1. The foll ow ng persons are
required to report in accordance with this section when they have
reasonabl e cause to believe that a person receiving care or services in
a residential health care facility has been abused, m streated,
negl ected or subjected to the m sappropriation of property by other than
a person receiving care or services in the facility: any operator or
enpl oyee of such facility, or enployee of any corporation, partnership,
organi zation or other entity which, and any ot her person who, is under
contract with such facility, and any nursing hone adm nistrator,
physi ci an, nedi cal exam ner, coroner, physician's associ ate,
specialist's assistant, osteopath, chiropractor, physical therapist,

occupati onal therapist, registered professional nurse, |licensed
practical nurse, dentist, podiatrist, optonetrist, pharnacist,
psychol ogi st, licensed master social worker, licensed clinical social

wor ker, speech pat hol ogi st and audi ol ogi st.

2. In addition to those persons required to report suspected abuse,
m streatment, negl ect or m sappropriation of the property of persons
receiving care or services in residential health care facilities, any
ot her person may make such a report if he or she has reasonabl e cause to
bel i eve that a person receiving care or services has been abused,
m streated, neglected or subjected to the m sappropriation of property
in the facility.

3. Reports of suspected abuse, m streatnent, neglect or the
m sappropriation of property nmade pursuant to this section shall be nade
i mmedi ately by tel ephone and in witing within forty-eight hours to the
departnment. The departnent shall provide fornms, which shall be avail able
to be downl oaded fromthe departnent’'s website, which nay be, but are
not required to be, used for naking the witten reports. Witten reports
shall include the following information: the identity of the person
maki ng the report and where he can be found; the nane and address of the
residential health care facility; the nanmes of the operator and
adm nistrator of the facility, if known; the nane of the subject of the
al | eged abuse, m streatnent, neglect or m sappropriation of property, if
known; the nature and extent of the abuse, m streatnent, neglect or



m sappropriation of property; the date, tine and specific |ocation of
t he occurrence; the nanes of next of kin or sponsors of the subject of
the all eged abuse, mistreatnent, negl ect or m sappropriation of
property, if known; and any other information which the person meking
the report believes would be hel pful to further the purposes of this
section. Such witten reports shall be adm ssible in evidence,
consistent with the provisions of paragraph (f) of subdivision six of
this section, in any actions or proceedings relating to abuse,

m streatment, negl ect or msappropriation of property of persons
receiving care or services in residential health care facilities.
Witten reports made other than on fornms supplied by the comm ssioner
whi ch contain the information required herein shall be treated as if
made on such forns.

4. Any person who in good faith nakes a report pursuant to this
section shall have imunity fromany liability, civil or crimnal, for
havi ng made such a report. For the purpose of any proceeding, civil or
crimnal, the good faith of any person required to report instances of
abuse, m streatnent, neglect or m sappropriation of property of persons
receiving care or services in residential health care facilities shal
be presuned.

5. Notwi thstanding the provisions of section two hundred thirty of
this chapter, any licensed person who commts an act of abuse,
m streatment, negl ect or m sappropriation of property of a person
receiving care or services in a residential health care facility and any
| i censed person required by this section to report an instance of
suspect ed abuse, m streatnent, neglect or m sappropriation of property
of a person receiving care or services in a residential health care
facility who fails to do so shall be guilty of unprofessional conduct in
the practice of his or her profession.

6. (a) Upon receipt of a report made pursuant to this section, the
commi ssi oner shall cause an investigation to be made of the allegations
contained in the report. Notification of the receipt of a report shal
be made i nmediately by the departnent to the appropriate district
attorney if a prior request in witing has been made to the departnent



by the district attorney. At any tine, if the departnment determ nes that
there is a reasonable belief that a reported allegation nmay constitute a
crime under the laws of the state of New York or the United States, the
departnment shall notify the appropriate | aw enforcenent official or
authority. Prior to the conpletion of the investigation by the
departnment, reasonable effort shall be made to notify, personally or by
certified mail, any person under investigation for having conmtted an
act of abuse, mistreatnent, neglect or m sappropriation of property.

The conmi ssioner shall nake a witten determ nation, based on the
findings of the investigation, of whether or not sufficient credible

evi dence exists to sustain the allegations contained in the report or
woul d support a conclusion that a person not nanmed in such report has
commtted an act of abuse, neglect, m streatnent or m sappropriation of
property. A copy of such witten determ nation, together with a notice
of the right to a hearing as provided in this subdivision, shall be sent
by registered or certified mil to each person who the conm ssioner has
determ ned has comritted an act of abuse, neglect, mstreatnent or

m sappropriation of property. A letter shall be sent to any other person
all eged in such report to have cormitted such an act stating that a
determ nation has been nmade that there is not sufficient evidence to
sustain the allegations relating to such person. A copy of each such
determ nation and letter shall be sent to the facility in which the

al | eged incident occurred.

(b) The comm ssioner may nake a witten determ nati on, based on the
findings of the investigation, that sufficient credible evidence exists
to support a conclusion that a person required by this section to report
suspect ed abuse, m streatnent, neglect or m sappropriation of property
had reasonabl e cause to believe that such an incident occurred and
failed to report such incident. A copy of such witten determ nation
together with a notice of the right to a hearing as provided in this
subdi vi sion, shall be sent by registered or certified nail to each
person who the comm ssioner has determned has failed to report as
required by this section.

(c) All information relating to any all egation which the comm ssi oner
has determ ned woul d not be sustained shall be seal ed one hundred twenty
days followi ng notification of such determ nation to the person who nade
the report pursuant to this section, unless a proceeding pertaining to



such allegation is pending pursuant to article seventy-eight of the
civil practice law and rul es. Wenever information is seal ed, the
commi ssioner shall notify any official notified pursuant to paragraph
(a) of this subdivision that the information has been seal ed.

(d) At any time within thirty days of the receipt of a copy of a
determ nati on nade pursuant to this section, a person naned in such
determ nation as having commtted an act of abuse, neglect, m streatnent
or m sappropriation of property, or as having failed to report such an
incident, may request in witing that the conm ssioner anmend or seal the
record of such report, to the extent such report applies to such person,
or such witten determination. If the comm ssioner does not conply with
such request within thirty days, such person shall have the right to a
fair hearing to determ ne whether the record of the report or the
witten determ nation should be anended or seal ed on the grounds that
the record is inaccurate or the determ nation is not supported by the
evi dence. The burden of proof in such hearing shall be on the
departnment. \Wenever information is sealed, the comm ssioner shal
notify any official notified pursuant to paragraph (a) of this
subdi vision that the informati on has been seal ed.

(e) Except as hereinafter provided, any report, record of the
i nvestigation of such report and all other information related to such
report shall be confidential and shall be exenpt from disclosure under
article six of the public officers |aw

(f) Information relating to a report made pursuant to this section
shal | be disclosed under any of the follow ng conditions:

(i) pursuant to article six of the public officers |aw after sealing
or amendnent, if any, is nade in accordance with a hearing conducted
pursuant to this section, or at least forty-five days after a witten
determ nation is made by the comm ssioner concerning such report,
whi chever is |ater; provided, however, that the identity of the person
who nade the report, the victim or any other person naned, except a
person who the comm ssioner has determ ned cormitted an act of abuse,
negl ect, mstreatnment or m sappropriation of property, shall not be
di scl osed unl ess such person authorizes such discl osure;

(ii) as may be required by the penal |aw or any | awful order or
war rant issued pursuant to the crimnal procedure |aw, or

(iii) to a person who has requested a hearing pursuant to this



section, information relating to the determ nati on upon which the
hearing is to be conducted; provided, however, that the identity of the
person who nade the report or any other person who provided information
in an investigation of the report shall not be disclosed unless such
person aut hori zes such di scl osure.

(g) Wiere appropriate, the conm ssioner shall report instances of
abuse, m streatnent, neglect or m sappropriation of property or the
failure to report as required by this section, to the appropriate
commttee on professional conduct for the professions enunerated in
subdi vi sion one of this section when a determ nati on has been nade after
t he conm ssioner has provided an opportunity to be heard. The
commi ssi oner shall report instances of abuse, m streatnent, neglect,

m sappropriation of property by a nurse aide or other unlicensed

i ndi vidual and any brief statement by the nurse aide or other unlicensed
i ndi vidual disputing the finding to the nursing honme nurse aide registry
established pursuant to section twenty-eight hundred three-j of this
article when a determ nation has been made after the conm ssioner has
provi ded an opportunity to be heard.

7. In addition to any other penalties prescribed by |law, any person
who conmts an act of abuse, neglect, mstreatnent or m sappropriation
of property, or who fails to report such an act as provided in this
section, shall be deemed to have violated this section and shall be
liable for a penalty pursuant to section twelve of this chapter after an
opportunity to be heard pursuant to this section.

8. No residential health care facility or officer or enployee thereof
shal | discharge or in any manner discrimnate or retaliate agai nst any
person in any residential health care facility, or any relative, or
sponsor thereof, or against any enpl oyee of the facility, or against any
ot her person because such person, relative, |legal representative,
sponsor or enployee has made, or is about to nake, a report pursuant to
this section, or has testified, or is about to testify, in any
proceeding relating to abuse, m streatnent, neglect or ni sappropriation
of property of a person receiving care or services in a residential
health care facility. The suprene court nmay grant injunctive relief to
any person subject to such retaliation or discrimnation. Any violation



of this subdivision shall be punishable pursuant to section twelve of
this chapter

9. No later than March fifteenth of every year the conm ssioner shal
prepare and transmt to the governor and the legislature a report on the
i ncidents of abuse, m streatnment, neglect and m sappropriation of
property of persons receiving care or services in residential health
care facilities. No individual identifying information concerning any
i ndi vi dual subjected to abuse, m streatnent, neglect or m sappropriation
of property shall be disclosed in a report nade pursuant to this
subdi vision, or in any other report, except information which would be
avail abl e pursuant to article six of the public officers |aw as provi ded
in this section. Nothing in this section shall be construed to prohibit
t he mai ntenance or disclosure of, or require the sealing of, statistical
data which woul d not reveal the identity of any person.

10. An investigation shall be made of each incident reported pursuant
to this section

11. The commi ssioner shall adopt regul ati ons necessary to inplenment
this section.



