§ 2802. Approval of construction. The construction of a hospital,
whet her public or private, incorporated or not incorporated, shal
require the prior approval of the comm ssioner.

1. An application for such construction shall be filed with the
departnment, together with such other fornms and information as shall be
prescri bed by, or acceptable to, the departnment. Thereafter the
departnment shall forward a copy of the application and acconpanyi ng
docunents to the public health and health planning council and the
heal th systens agency, if any, having geographical jurisdiction of the
area where the hospital is |ocated.

1l-a. The followi ng types of construction projects by a hospital
possessing a valid operating certificate shall not require prior
approval pursuant to this section, provided that a witten notice has
been submitted to the departnment together with, where appropriate, a
written architect and/or engineering certification that the project
neets the applicable statutes, codes and regul ations specified in the
certification statenent and, where required by the departnent, the
hospital shall inplenent a plan to protect patient safety during
constructi on:

(a) correction of cited deficiencies, provided that the construction
is limted to the correction of the deficiencies and is authorized by a
pl an of correction approved by the departnent;

(b) repair or maintenance, regardl ess of cost, including routine
purchases and the acquisition of mnor equi pnent undertaken in the
course of a hospital's inventory control functions; provided that for
projects under this paragraph with a total cost of up to six mllion
dollars, no witten notice shall be required,

(c) non-clinical infrastructure projects regardl ess of cost including,
but not limted to, replacenent of heating, ventilating and air
conditioning systens, roofs, fire alarmand call bell systens, parking
| ots and el evators;

(d) one for one equi pment replacenents regardl ess of cost, including
repl acenent of equi pnent with anot her piece of equipnment used for
simlar purposes but enploying current technol ogy; and

(e) other projects as specified in regulations adopted by the counci



and approved by the commi ssioner.

1-b. The conmissioner is authorized to waive any requirenent for
pre-opening certifications and/ or surveys for construction projects
approved in accordance with this section.

2. The conm ssioner shall not act upon an application for construction
of a hospital until the public health and health planning council and
the health systens agency have had a reasonable tine to subnmt their
reconmendati ons, and unless (a) the applicant has obtained all approvals
and consents required by law for its incorporation or establishnent
(including the approval of the public health and health planni ng counci
pursuant to the provisions of this article) provided, however, that the
commi ssi oner may act upon an application for construction by an
appl i cant possessing a valid operating certificate when the application
qualifies for review without the recomendati on of the council pursuant
to regul ati ons adopted by the council and approved by the commi ssi oner,
or as otherw se authorized by this section; and (b) the conm ssioner is
satisfied as to the public need for the construction, at the tine and
pl ace and under the circunmstances proposed, provided however that, in
the case of an application by a hospital established or operated by an
organi zati on defined in subdivision one of section four hundred
ei ghty-two-b of the social services |aw, the needs of the nenbers of the
religious denom nati on concerned, for care or treatnent in accordance
with their religious or ethical convictions, shall be deened to be
public need.

2-a. The council shall afford the applicant an opportunity to present
i nformati on in person concerning an application to a conmttee
desi gnated by the council.

2-b. Beginning on January first, nineteen hundred ninety-four, and
each year thereafter, a conplete application received between January
first and June thirtieth of each year shall be reviewed by the
appropriate health systens agency and the departnment and presented to
the public health and health planning council for its consideration
prior to June thirtieth of the followi ng year and a conplete application



recei ved between July first and Decenber thirty-first of each year shal
be reviewed by the appropriate health systens agency and the depart nent
and presented to the public health and heal th planning council for
consideration prior to Decenber thirty-first of the foll ow ng year.

2-c. An application for the relocation of long-termventilator beds
fromone residential health care facility to another residential health
care facility with conmon ownership shall be subject, as determ ned by
t he conmi ssioner, to either an adm nistrative or limted review by the
departnment. Conmon ownership shall be found when the ownership or
controlling interest in the operator of each residential health care
facility is the sanme, provided the percentage of ownership interest of
each owner may vary between the two facilities but nmust neet the whole
i n common ownership. For purposes of this subdivision, the conm ssioner,
when maki ng a determ nation of public need, nay consider access to
|l ong-termventilator beds in the affected portions of the health systens
region, and the quality of care provided at the facilities with conmon
ownership. At no tine shall an application submtted pursuant to this
subdi vision result in a change in the total conbined nunber of |ong-term
ventilator and residential health care facility beds, including
residential health care facility beds converted fromtransferred
| ong-termventilator beds, operated by the two facilities with comon
owner shi p.

3. Subject to the provisions of paragraph (b) of subdivision two, the
commi ssi oner in approving the construction of a hospital shall take into
consi deration and be enpowered to request information and advice as to
(a) the availability of facilities or services such as preadm ssion,
anbul atory or hone care services which may serve as alternatives or
substitutes for the whole or any part of the proposed hospital
constructi on;

(b) the need for special equipnment in view of existing utilization of
conpar abl e equi pnrent at the tine and place and under the circunstances
proposed,;

(c) the possible econonmes and i nprovenents in service to be
anticipated fromthe operation of joint central services including, but
not limted to | aboratory, research, radiol ogy, pharmacy, |aundry and



pur chasi ng;

(d) the adequacy of financial resources and sources of future revenue;
and

(e) whether the facility is currently in substantial conpliance with
all applicable codes, rules and regul ati ons, provided, however, that the
commi ssi oner shall not disapprove an application solely on the basis
that the facility is not currently in substantial conpliance, if the
application is specifically:

(i) to correct life safety code or patient care deficiencies;

(ii) to correct deficiencies which are necessary to protect the life,
health, safety and welfare of facility patients, residents or staff;

(iii) for replacenent of equipnment that no | onger neets the generally
accept ed operational standards existing for such equi pnent at the tine
it was acquired; and

(iv) for decertification of beds and services.

3-a. Review of applications fromhospitals in epidenm c areas and
hospital s serving state correctional facilities to renovate or provide
for capital inprovenent for the purpose of controlling the spread of
t ubercul osis infection nmay be approved by the conm ssioner, who to the
extent practicable may, but shall not be required to, consider the
recommendati ons of the health systens agency and the public health and
heal t h pl anning council for applications for which he grants approval.
In such cases the comm ssioner shall take further neasures necessary to
expedite departnmental reviews for such approval.

3-b. Review of applications fromrural hospitals seeking approval in
the swing bed program authorized pursuant to section twenty-eight
hundred three of this article, nay be approved by the comm ssioner who,
to the extent practicable, may consider the recomendati ons of the
respective health systenms agency. In such cases, the conm ssioner shal
take further neasures necessary to expedite departnental reviews for
such approval .

3-c. An application shall state the proposed site or |ocation of the
proposed construction. Wiere the applicant changes the site or |ocation
after approval of the application, the conmm ssioner may, subject to



regul ati ons under this article, approve the change upon a finding that
the change is in the best interest of the service area. In naking such
determ nation, the conm ssioner nmay seek a review of the proposed change
by the public health and health planning council and the health systens
agency havi ng geographi cal jurisdiction.

4. No governnment agency shall construct any hospital w thout securing
the witten approval of the conm ssioner in accordance with the
applicabl e requirenments and procedures of the precedi ng subdivi sions.

5. If the conm ssioner proposes to di sapprove an application for
construction of a hospital, he shall afford the applicant an opportunity
to request a public hearing. The comm ssioner shall not take any action
contrary to the advice of the health systens agency until he affords an
opportunity to the agency to request a public hearing and, if so
requested, a public hearing shall be held.

6. The conm ssioner, on his own notion, nay hold a public hearing on
an application for construction of a hospital.

7. (a) The comm ssioner shall charge to applicants for construction of
hospitals the follow ng fees and charges for adm nistrative services so
as to recover departnental costs in perform ng these functions. Each
applicant for construction of a hospital shall pay to the departnent an
application fee of two thousand dollars, provided, however, that
di agnostic and treatnment centers designated by the conmm ssioner as
safety net diagnostic and treatnment centers, as defined in paragraph (c)
of subdivi sion sixteen of section twenty-eight hundred one-a of this
article, shall pay a fee of one thousand two hundred fifty dollars.

(b) At such tine as the commissioner's witten approval of the
construction is granted, each applicant shall pay the follow ng
additional fee:

(i) for hospital, nursing home and di agnostic and treatnent center
applications that require approval by the council, the additional fee
shall be fifty-five hundredths of one percent of the total capital val ue
of the application, provided however that applications for construction
of a safety net diagnostic and treatnent center, as defined in paragraph



(c) of subdivision sixteen of section twenty-eight hundred one-a of this
article, shall be subject to a fee of forty-five hundredths of one
percent of the total capital value of the application; and

(ii) for hospital, nursing hone and di agnostic and treatnent center
applications that do not require approval by the council, the additional
fee shall be thirty hundredths of one percent of the total capital value
of the application, provided however that safety net diagnostic and
treatment center applications, as defined in paragraph (c) of
subdi vi si on si xteen of section twenty-eight hundred one-a of this
article, shall be subject to a fee of twenty-five hundredths of one
percent of the total capital value of the application.

(c) The comm ssioner is authorized to establish reduced fees for
applications subject to limted review, as described in regulation, that
do not require review by the council.

(d) The fees and charges paid by an applicant pursuant to this
subdi vi sion for any application for construction of a hospital approved
in accordance with this section shall be deened all owabl e capital costs
in the determ nation of reinbursenent rates established pursuant to this
article. The cost of such fees and charges shall not be subject to
rei mbursenent ceiling or other penalties used by the conm ssioner for
t he purpose of establishing rei nbursenent rates pursuant to this
article. All fees pursuant to this section shall be payable to the
departnment of health for deposit into the special revenue funds - other,
m scel | aneous speci al revenue fund - 339, certificate of need account.



