§ 2801-d. Private actions by patients of residential health care
facilities. 1. Any residential health care facility that deprives any
patient of said facility of any right or benefit, as hereinafter
defined, shall be liable to said patient for injuries suffered as a
result of said deprivation, except as hereinafter provided. For purposes
of this section a "right or benefit" of a patient of a residential
health care facility shall nean any right or benefit created or
established for the well-being of the patient by the terns of any
contract, by any state statute, code, rule or regulation or by any
applicable federal statute, code, rule or regulation, where
nonconpl i ance by said facility with such statute, code, rule or
regul ati on has not been expressly authorized by the appropriate
governnmental authority. No person who pleads and proves, as an
affirmati ve defense, that the facility exercised all care reasonably
necessary to prevent and limt the deprivation and injury for which
liability is asserted shall be |liable under this section. For the
pur poses of this section, "injury"” shall include, but not be Iimted to,
physical harmto a patient; enotional harmto a patient; death of a
patient; and financial loss to a patient.

2. Upon a finding that a patient has been deprived of a right or
benefit and that said patient has been injured as a result of said
deprivation, and unless there is a finding that the facility exercised
all care reasonably necessary to prevent and |limt the deprivation and
injury to the patient, conpensatory damages shall be assessed in an
anount sufficient to conpensate such patient for such injury, but in no
event |less than twenty-five percent of the daily per-patient rate of
paynment established for the residential health care facility under
section twenty-eight hundred seven of this article or, in the case of a
residential health care facility not having such an established rate,
the average daily total charges per patient for said facility, for each
day that such injury exists. In addition, where the deprivation of any
such right or benefit is found to have been willful or in reckless
di sregard of the lawful rights of the patient, punitive danages may be
assessed.

3. Apatient residing in a residential health care facility may al so



mai ntain an action pursuant to this section for any other type of
relief, including injunctive and declaratory relief, permtted by |aw

4. Any damages recoverabl e pursuant to this section, including mninm
damages as provided by subdivision two of this section, nmay be recovered
in any action which a court may authorize to be brought as a cl ass
action pursuant to article nine of the civil practice |aw and rules. The
renedi es provided in this section are in addition to and cunulative with
any other renedies available to a patient, the patient's |egal
representative, or the patient's estate at law or in equity or by
adm ni strative proceedings, including tort causes of action, and may be
granted regardl ess of whether such other renedies are available or are
sought. A violation of subdivision three of section twenty-eight hundred
three-c of this article is not a prerequisite for a claimunder this
section. Exhaustion of any avail able adm nistrative renedi es shall not
be required prior to comencenent of suit hereunder.

4-a. Under this section, any action that nay be brought, and any
relief that may be sought or received, may be brought, sought or
received in an appropriate case by the patient's |egal representative or
the patient's estate.

5. The anount of any danages recovered by a patient, in an action
brought pursuant to this section shall be exenpt for purposes of
determning initial or continuing eligibility for nedical assistance
under title eleven of article five of the social services |aw and shal
nei ther be taken into consideration nor required to be applied toward
t he paynent or part paynent of the cost of nedical care or services
avai |l abl e under said title el even.

6. If judgnment in an action maintained under this section is rendered
in favor of the plaintiff, in its discretion the court may, if justice
requires, award attorneys' fees to the plaintiff based on the reasonabl e
val ue of |egal services rendered and payabl e by the defendant.

7. Any waiver by a patient or his legal representative of the right to
comence an action under this section, whether oral or in witing, shal



be null and void and wi thout |egal force or effect.

8. Any party to an action brought under this section shall be entitled
to atrial by jury and any waiver of the right to a trial by a jury,
whet her oral or in witing, prior to the cormmencenent of an action,
shall be null and void, and without |egal force or effect.

9. No insurance premiumor part thereof paid by any residential health
care facility which is attributable solely to insurance agai nst
liability pursuant to this section shall be allowed as a reinbursable
cost for purposes of any proposed rate schedul e for paynents for
hospital or health-related service which the comm ssioner shal
determ ne and certify pursuant to section twenty-ei ght hundred seven of
this chapter

10. a. No person shall discrimnate against any patient of a
residential health care facility because such patient, or the patient's
| egal representative, has brought or caused to be brought any action
pursuant to this section, or against any patient or enployee of a
residential health care facility because such patient or enployee has
given or provided or is to give or provide testinony or other evidence
for purposes of such action.

b. Any patient who has reason to believe that he or she may have been
di scrimnated against in violation of this subdivision my, within
thirty days after such alleged violation occurs, file a conplaint with
t he conm ssioner. The comm ssioner shall investigate any such conpl aint,
and shall, if such conplaint is deenmed neritorious, serve upon the
adm ni strator of the subject facility, in his capacity as a
representative of the facility, either by personal service or by
certified mail addressed to the administrator in care of the facility,
return recei pt requested, a conplaint stating the substance of the
all eged discrimnation with reasonable particularity. A hearing shall be
conducted in accordance with section twelve-a of this chapter within
thirty days of the service of such conplaint. The hearing officer shal
make a report of his findings to the comm ssioner, who, if he determ nes
that a violation of this subdivision has occurred, may grant whatever



relief is necessary and appropriate to remedy the violation, including,
but not limted to readmttance of patients wongfully discharged. Any
such order of the commi ssioner shall be appeal able by a proceedi ng under
article seventy-eight of the civil practice |law and rul es.

c. Wenever the conmm ssioner has issued an order as provided in this
subdi vi sion he may apply to any court of conpetent jurisdiction for the
enforcement of such order.

d. Any action taken by the comm ssioner in accordance with the
provi sions of this subdivision shall not be exclusive, and may be taken
in conjunction with an action for a civil penalty for a violation of
paragraph a of this subdivision, or any private civil action brought by
an injured party, or both.

e. Any enpl oyee who has reason to believe that he or she may have been
di scrimnated against in violation of this subdivision may bring a
proceedi ng in accordance with the provisions of article fifteen of the
executive | aw.



