§ 2761. Function, powers and duties. 1. The health care worker
H V/ HBV advi sory panel shall only eval uate and advi se an H V/ HBV
i nfected health care worker who voluntarily seeks the panel's review of
the risk of HHVHBV transm ssion to others through his/her workpl ace
practice. Prior to the panel's evaluation of the worker, the panel nust
fully advise the worker of the panel's authority to investigate, to
reconmend practice restrictions or nodifications, to advise facilities
of such restrictions and to refer cases to professional |icensing,
regi stration and certification boards. If the health care worker is
affiliated with or enployed at a facility licensed by the departnent,
t he panel nay eval uate and advise the worker only after such facility
has conpleted its review of the scope of practice of the worker. This
institutional review may be conducted through the facility's existing
qual ity assurance program as required under section twenty-eight hundred
five-j of this chapter, and need not require the creation of a separate
facility H V/HBV panel. Notw thstandi ng any ot her provision of law, rule
or regul ation, the panel nmay request and shall be entitled to receive
patient records and other docunents or infornmation reasonably necessary
for and relevant to the panel's deliberations and the inplenentation of
this article including information and reports available to the
departnment under section twenty-eight hundred five-mof this chapter,
provi ded that the panel may only request records with patient nanes if
essential to the panel's conplete review of the case and provided
further that enpl oyees of the departnent, other than the panel, shal
redact patient nanmes before panel review of such records. Any such
i nformati on and reports provided to the panel that are subject to
section two thousand ei ght hundred five-mof this chapter shall remain
subject to the limtations on disclosure provided by such section. The
panel may seek the advice of professionals with rel evant expertise. The
panel shall give the health care worker an opportunity to neet with the
panel. The health care worker may be acconpani ed by a union or other
representative at such neeting. Only when evidence indicates that the
health care worker's practice poses a significant risk of harmto
patients, the panel shall neke appropriate recomendations that are
| east restrictive with respect to the health care worker's practice
including, but not limted to, training or nonitoring, or, if necessary,
reassi gnment or practice restrictions.



2. The panel shall evaluate an H V/HBV infected health care worker
pursuant to conprehensive nedical criteria, including:

(a) physical or nental condition that interferes with or is
significantly likely to interfere with the worker's ability to perform
assigned tasks or regular duties;

(b) lack of conpliance with established guidelines to prevent
transm ssion of di sease and/ or docunentation or evidence of previous
transm ssi on of bl oodborne pat hogens;

(c) the appropriateness of techniques as related to perfornmance of
procedures; and

(d) any health condition that would pose a significant risk to others.

3. When the panel recommends training, nonitoring, reassignnment, any
simlar action, or practice restrictions, the health care worker shall
provide witten assurance to the panel that he/she has infornmed
facilities licensed by the departnment where the worker provides patient
care of the panel's recomendati ons and shall identify the person or
persons at the facilities so infornmed. If the health care worker fails
toinformfacilities Iicensed by the departnent where he/she provides
patient care of the panel's recommendati ons, the panel shall so notify
such facilities. If the health care worker fails to conply with the
panel 's recomendati ons or conpliance cannot be determ ned by the panel
after reasonable effort, the panel shall disclose the nature of its
recommendati ons to the professional l|icensing, registration or
certification boards relevant to the health care worker. The panel nay
periodically nonitor and reeval uate the worker, with the worker's
consent, at a frequency and through a nechanismto be determ ned by
agreenent between the worker and the panel.

4. The information received by the panel, the record of deliberations
of the panel, and the decisions of the panel are not disclosable
pursuant to article six of the public officers law. If the health care
worker fails to conply with the recommendati ons of the panel or
conpl i ance cannot be determ ned by the panel after reasonable effort,

i nformati on held by the panel, the panel's deliberations and
recommendat i ons may be disclosed to and utilized by the office of



prof essi onal nedi cal conduct, the office of professional discipline and
appropriate disciplinary bodies. The neetings of the panel are not
subject to article seven of the public officers law. The nmenbers of the
panel are bound by article six-A of the public officers |aw (personal
privacy protection |aw).

5. A health care worker's petition to the panel shall not prevent or
preclude the worker fromseeking relief in any other forumat any tine.

6. The conm ssioner nay pronul gate regul ations inplenmenting this
article.



