§ 272. Preferred drug program 1. There is hereby established a
preferred drug programto pronote access to the nost effective
prescription drugs while reducing the cost of prescription drugs for
persons in state public health plans.

2. \Wen a prescriber prescribes a non-preferred drug, state public
heal t h pl an rei nbursenent shall be denied unless prior authorization is
obt ai ned, unless no prior authorization is required under this article.

3. The commi ssioner shall establish performance standards for the
programthat, at a mninmm ensure that the preferred drug program and
the clinical drug review program provide sufficient technical support
and tinely responses to consuners, prescribers and pharmaci sts.

4. Notw t hstandi ng any other provision of law to the contrary, no
preferred drug programor prior authorization requirenent for
prescription drugs, except as created by this article, paragraph (a-1)
or (a-2) of subdivision four of section three hundred sixty-five-a of
the social services |aw, paragraph (g) of subdivision tw of section
three hundred sixty-five-a of the social services |aw, subdivision one
of section two hundred forty-one of the elder |law and shall apply to the
state public health plans.

5. The drug utilization review board shall consider and nake
reconmendati ons to the comm ssioner for the adoption of a preferred drug
program (a) In developing the preferred drug program the board shall,
Wi thout limtation: (i) identify therapeutic classes or drugs to be
included in the preferred drug program (ii) identify preferred drugs in
each of the chosen therapeutic classes; (iii) evaluate the clinical
ef fectiveness and safety of drugs considering the | atest peer-revi ewed
research and nmay consider studies subnmtted to the federal food and drug
adm nistration in connection with its drug approval system (ivV)
consider the potential inpact on patient care and the potential fiscal
i npact that may result from maki ng such a therapeutic class subject to
prior authorization; and (v) consider the potential inpact of the
preferred drug programon the health of special popul ations such as
children, the elderly, the chronically ill, persons with H V/ Al DS and



persons with nental health conditions.

(b) I'n devel oping the preferred drug program the board may consi der
preferred drug prograns or evidence based research operated or conducted
by or for other state governnments, the federal governnent, or
multi-state coalitions. Notw thstanding any inconsistent provision of
section one hundred twelve or article eleven of the state finance |aw or
section one hundred forty-two of the econom c devel opnent | aw or any
other law, the departnent may enter into contractual agreenents with the
Oregon Health and Science University Drug Effectiveness Review Project
to provide technical and clinical support to the board and the
departnment in researching and reconmendi ng drugs to be placed on the
preferred drug |ist.

(c) The board shall fromtine to time review all therapeutic classes
included in the preferred drug program and nay recommend that the
commi ssi oner add or delete drugs or classes of drugs to or fromthe
preferred drug program subject to this subdivision.

(d) The board shall establish procedures to pronptly review
prescription drugs newy approved by the federal food and drug
adm ni stration.

6. The board shall recomrend a procedure and criteria for the approval
of non-preferred drugs as part of the prior authorization process. In
devel oping these criteria, the board shall include consideration of the
fol | ow ng:

(a) the preferred drug has been tried by the patient and has failed to
produce the desired health outcones;

(b) the patient has tried the preferred drug and has experienced
unaccept abl e side effects;

(c) the patient has been stabilized on a non-preferred drug and
transition to the preferred drug woul d be nedically contrai ndi cated; and
(d) other clinical indications for the use of the non-preferred drug,

whi ch shall include consideration of the nmedical needs of special
popul ati ons, including children, the elderly, the chronically ill,
persons with nental health conditions, and persons affected by H V/ Al DS.

7. The conm ssioner shall provide thirty days public notice on the
departnent's website prior to any neeting of the board to devel op



reconmendat i ons concerning the preferred drug program and any proposed
elimnations to the list of drugs reinbursabl e under subdivision four of
section three hundred sixty-five-a of the social services |aw. Such
notice regardi ng neetings of the board shall include a description of

t he proposed therapeutic class to be reviewed, a listing of drug
products in the therapeutic class, and the proposals to be considered by
the board. The board shall allow interested parties a reasonable
opportunity to make an oral presentation to the board related to the
prior authorization of the therapeutic class to be reviewed. The board
shal | consider any information provided by any interested party,

i ncluding, but not limted to, prescribers, dispensers, patients,
consuners and manufacturers of the drug in developing their
recomendat i ons.

8. The commi ssioner shall provide notice of any recomrendati ons
devel oped by the board regarding the preferred drug program or
elimnation to the list of drugs reinbursabl e under subdivision four of
section three hundred sixty-five-a of the social services |aw, at |east
five days before any final determ nation by the conmm ssioner, by naking
such information avail able on the departnment's website. Such public
notice may include: a sunmary of the deliberations of the board; a
sumary of the positions of those naking public coments at neetings of
t he board; the response of the board to those coments, if any; and the
findi ngs and reconmendati ons of the board.

9. Wthin ten days of a final determ nation regarding the preferred
drug programor elimnation to the list of drugs reinbursabl e under
subdi vi sion four of section three hundred sixty-five-a of the soci al
services law, the commi ssioner shall provide public notice on the
departnment's website of such determ nations, including: the nature of
the determ nation; and analysis of the inpact of the comm ssioner's
determ nation on state public health plan popul ati ons and providers; and
the projected fiscal inpact to the state public health plan prograns of
t he conmmi ssioner's determ nation.

10. The commi ssioner shall adopt a preferred drug program and
anendnents after considering the recomendati ons fromthe board and any



coments received from prescribers, dispensers, patients, consuners and
manuf acturers of the drug.

(a) The preferred drug list in any therapeutic class included in the
preferred drug program shall be devel oped based initially on an
eval uation of the clinical effectiveness, safety and patient outcones,
foll omwed by consideration of the cost-effectiveness of the drugs.

(b) I'n each therapeutic class included in the preferred drug program
the board shall determ ne whether there is one drug which is
significantly nore clinically effective and safe, and that drug shall be
i ncluded on the preferred drug |ist wi thout consideration of cost. If,
anong two or nore drugs in a therapeutic class, the difference in
clinical effectiveness and safety is not clinically significant, then
cost effectiveness (including price and suppl enental rebates) may al so
be considered in determ ning which drug or drugs shall be included on
the preferred drug |ist.

(c) I'n addition to drugs sel ected under paragraph (b) of this
subdi vi sion, any prescription drug in the therapeutic class, whose cost
to the state public health plans (including net price and suppl enent al
rebates) is equal to or less than the cost of another drug in the
therapeutic class that is on the preferred drug |ist under paragraph (b)
of this subdivision, may be selected to be on the preferred drug |ist,
based on clinical effectiveness, safety and cost-effectiveness.

(d) Notwi t hstandi ng any provision of this section to the contrary, the
commi ssi oner may designate therapeutic classes of drugs, including
classes with only one drug, as all preferred prior to any review that
may be conducted by the board pursuant to this section.

11. (a) The comm ssioner shall provide an opportunity for
pharmaceuti cal manufacturers to provide supplenental rebates to the
state public health plans for drugs within a therapeutic class; such
suppl enental rebates shall be taken into consideration by the board and
t he conm ssioner in determning the cost-effectiveness of drugs within a
t herapeutic class under the state public health plans.

(b) The comm ssioner may designate a pharmaceuti cal manufacturer as
one with whomthe comm ssioner is negotiating or has negotiated a
manuf act urer agreenent, and all of the drugs it manufactures or narkets
shall be included in the preferred drug program The com ssioner may



negotiate directly with a pharmaceutical manufacturer for rebates
relating to any or all of the drugs it manufactures or narkets. A
manuf act urer agreenent shall designate any or all of the drugs

manuf actured or marketed by the pharmaceuti cal manufacturer as being
preferred or non preferred drugs. Wien a pharmaceuti cal manufacturer has
been desi gnated by the comm ssioner under this paragraph but the
commi ssi oner has not reached a manufacturer agreenment with the

phar maceuti cal manufacturer, then the comm ssioner may designate sonme or
all of the drugs manufactured or marketed by the pharmaceuti cal

manuf acturer as non preferred drugs. However, notw thstanding this

par agraph, any drug that is selected to be on the preferred drug |i st
under paragraph (b) of subdivision ten of this section on grounds that
it is significantly nore clinically effective and safer than other drugs
inits therapeutic class shall be a preferred drug.

(c) Supplenmental rebates under this subdivision shall be in addition
to those required by applicable federal |aw and subdi vi sion seven of
section three hundred sixty-seven-a of the social services |law. |n order
to be considered in connection with the preferred drug program such
suppl emental rebates shall apply to the drug products di spensed under
t he Medi caid program and the EPIC program The conm ssioner is
prohi bited from approving alternative rebate denonstrati ons, val ue added
prograns or guaranteed savings from other program benefits as a
substitution for supplenental rebates.

13. The commi ssioner may inplenment all or a portion of the preferred
drug programthrough contracts with admnistrators with expertise in
managenent of pharnmacy services, subject to applicable | aws.

14. For a period of eighteen nonths, commencing with the date of
enactnent of this article, and without regard to the preferred drug
programor the clinical drug review programrequirenents of this
article, the comm ssioner is authorized to inplenent, or continue, a
prior authorization requirenment for a drug which may not be dispensed
Wi thout a prescription as required by section sixty-eight hundred ten of
the education law, for which there is a non-prescription version within
the sane drug class, or for which there is a conparabl e non-prescription
version of the sane drug. Any such prior authorization requirenment shal



be inplemented in a nanner that is consistent with the process enpl oyed
by the conm ssioner for such authorizations as of one day prior to the
date of enactnent of this article. At the conclusion of the eighteen
nont h period, any such drug or drug class shall be subject to the
preferred drug programrequirenments of this article; provided, however,
that the comm ssioner is authorized to i medi ately subject any such drug
to prior authorization without regard to the provisions of subdivisions
five through el even of this section.



