§ 238-a. Prohibition of financial arrangenents and referrals. 1. (a)
A practitioner authorized to order clinical |aboratory services,
pharmacy services, radiation therapy services, physical therapy services
or x-ray or imaging services may not make a referral for such services
to a health care provider authorized to provide such services where such
practitioner or imediate fam |y nenber of such practitioner has a
financial relationship with such health care provider

(b) A health care provider or a referring practitioner nay not present
or cause to be presented to any individual or third party payor or other
entity a claim bill, or other demand for paynent for clinical
| aborat ory services, pharmacy services, radiation therapy services,
physi cal therapy services or x-ray or imaging services furnished
pursuant to a referral prohibited by this subdivision.

2. Subdivision one of this section shall not apply in any of the
foll owi ng cases:

(a) practitioners' services - in the case of practitioners' services
provi ded personally by, or under the supervision of, another
practitioner in the sane group practice as the referring practitioner;

(b) in-office ancillary services - in the case of health or health
related itens or services (i) that are furnished personally by the
referring practitioner, personally by a practitioner who is a nenber of
the sane group practice as the referring practitioner, or personally by
i ndi vi dual s who are enpl oyed by such practitioner or group practice and
who are supervised by the practitioner or by another practitioner in the
group practice; and in a building in which the referring practitioner,
or another practitioner who is a nmenber of the sane group practice,
furni shes practitioners' services unrelated to the furnishing of such
items or services, or in the case of a referring practitioner who is a
menber of a group practice, in another building which is used by the
group practice for the centralized provision of such itens or services
of the group; and (ii) that are billed by the practitioner perform ng or
supervising the services, by a group practice of which such practitioner
is a nenber, or by an entity that is wholly owned by such practitioner
or such group practice;

(c) in the case of health or health related itens or services
furni shed to subscribers of a health maintenance organi zati on operating



pursuant to article forty-three of the insurance law or article
forty-four of this chapter, participants in a nanaged care program
operating pursuant to section three hundred sixty-four-j of the soci al
services |law or persons enrolled in a prepaid health services plan
aut hori zed by | aw,

(d) in the case of a referral for inpatient hospital services,

i ncludi ng services by hospital staff practitioners provided in the
hospi t al

(e) inthe case of a referral of a hospital inpatient, outpatient or
energency services patient for clinical |aboratory services, pharnacy
services, radiation therapy services, physical therapy services or x-ray
or imagi ng services provided by the hospital, including services by
hospital staff practitioners provided in the hospital;

(f) in the case of a financial relationship with a general hospital if
the financial relationship does not relate specifically to the provision
of clinical |aboratory services, pharmacy services, radiation therapy
servi ces, physical therapy services or x-ray or inaging services for
which the referral was made; and

(g) in the case of any other financial relationship which the public
heal th council determ nes and specifies in regulations, subject to
approval by the comm ssioner, does not pose a substantial risk of payor
or patient abuse in relation to patient benefits consistent, to the
extent practicable, with financial relationships specified in
regul ati ons adopted pursuant to federal |aw applicable to rei nbursenent
pursuant to title XVIII of the federal social security act (nedicare)
for clinical |aboratory services provided to beneficiaries of title
XVIIl of the federal social security act (medicare).

3. For the purposes of this section, an ownership interest or an
i nvestment interest:

(a) may be through equity, debt or other neans; but

(b) shall not include ownership of investnent securities, including
shares or bonds, debentures, notes or other debt instrunents, which were
purchased on terns generally available to the public and which are in a
corporation that is listed for trading on the New York stock exchange or
on the Anerican stock exchange, or is a national nmarket system security
traded under an automated interdeal er quotati on system operated by the



nati onal association of securities dealers, and had, at the end of the
corporation's nost recent fiscal year, total assets exceedi ng one
hundred mllion dollars or to the extent such ownership would be
permtted by federal law or regulation if the services rendered were
clinical |aboratory services provided to beneficiaries of title XVIIl of
the federal social security act (nedicare).

4. An ownership interest or an investnent interest shall not be
subj ect to subdivision one of this section if:

(a) the health care provider authorized to provide clinical |aboratory
servi ces, pharnacy services, radiation therapy services, physical
t herapy services or x-ray or inmaging services is in a rural area and the
referring practitioner or the patient is in such rural area; or

(b) the clinical |aboratory services, pharnacy services, radiation
t herapy services, physical therapy services or x-ray or imaging services
are provided by a general hospital, the referring practitioner is
authorized to perform services at such general hospital and the
ownership or investnent interest is in the general hospital itself and
not nmerely in a subdivision thereof; or

(c) the clinical |aboratory services, pharnacy services, radiation
t herapy services, physical therapy services or x-ray or imaging services
are provided by an anmbul atory surgical center issued an operating
certificate pursuant to article twenty-eight of this chapter in
conjunction with a surgical procedure performed by the referring
practitioner at the ambul atory surgical center;

(d) and if each practitioner who is an interested investor in a health
care provider within a category specified in paragraph (a), (b) or (c)
of this subdivision and who makes a referral of a patient to such health
care provider discloses to the patient, in a brief and reasonable form
and manner specified in regul ations proposed by the conmm ssioner after
consultation with representatives of consumer and physici an
organi zati ons and adopted by the public health council, subject to
approval by the comm ssioner, the practitioner's, or famly nenber's
ownership interest or investnent interest in the health care provider
and the patient's right to utilize a specifically identified alternative
health care provider if any such alternative is reasonably avail abl e.



5. (a) For the purposes of this section, a conpensation arrangenent
means any arrangenent involving any renunerati on between a practitioner,
or imrediate famly nmenber, and a health care provider. The term
remuneration includes any remuneration, directly or indirectly, overtly
or covertly, in cash or in kind.

(b) For the purposes of this section a conpensation arrangenent shal
not i ncl ude:

(i) paynents made for the rental or |ease of office space, if (A
there is a witten agreenent, signed by the parties, for the rental or
| ease of the space, which agreenent specifies the space covered by the
agreenent and dedicated for the use of the | essee, provides for a term
of rental or |lease of at |east one year, provides for a paynent on a
periodi c basis of an anobunt that is consistent with fair nmarket val ue,
provi des for an anmount of aggregate paynents that does not vary,
directly or indirectly, based on the volune or value of any referrals of
busi ness between the parties, and woul d be considered to be comrercially
reasonabl e even if no referrals were nade between the parties; or (B) in
the case of rental or |ease of office space in which a practitioner who
is an interested investor, or an interested investor who is an i rmedi ate
famly menber of the practitioner, has an ownership or investnent
interest, the office space is in the sanme building as the building in
whi ch the practitioner or group practice of which the practitioner is a
menber has a practi ce;

(ii) an arrangenment between a general hospital and a practitioner, or
i medi ate fam |y nmenber, for the enploynent of the practitioner, or
i medi ate fam |y nmenber, or for the provision of adm nistrative
services, if the arrangenent is for identifiable services, the anmount of
remuner ati on under the arrangenment is consistent with the fair market
val ue of the services, the renuneration is not determ ned in a manner
that takes into account, directly or indirectly, the volunme or val ue of
any referrals by the referring practitioner and such remuneration is
provi ded pursuant to an agreenent which would be comercially reasonabl e
even if no referrals were made to the general hospital;

(iii) an arrangenent between a health care provider other than a
general hospital and a practitioner if (A) the arrangenent is for
specific identifiable services as the nedical director or as a nenber of
a nedi cal advisory board at the provider, for specific identifiable



practitioner services to be furnished to an individual receiving hospice
care payabl e as hospice care, for specific practitioners' services
furnished to a non-profit blood center, or for specific identifiable

adm ni strative services, other than direct patient care services, but
only under exceptional circunmstances; and (B) the anount of renuneration
under the arrangenment is consistent with the fair market val ue of the
services, the remuneration is not determned in a manner that takes into
account, directly or indirectly, the volunme or value of any referrals by
the referring practitioner and such remuneration is provided pursuant to
an agreenent which would be comrercially reasonable even if no referrals
wer e nade;

(iv) renmuneration which is provided by a general hospital to a
practitioner to induce the practitioner to relocate to the geographic
area served by the general hospital in order to be a nmenber of the
nmedi cal staff of the general hospital if the practitioner is not
required to refer patients to the hospital and the anmount of the
remuner ati on under the arrangenment is not determned in a manner that
takes into account directly or indirectly the volune or val ue of any
referrals by the referring practitioner;

(v) an isolated financial transaction, such as a one-tine sale of
property, if the anpbunt of renuneration under the arrangenent is
consistent with the fair market value, the renmuneration is not
determ ned in a manner that takes into account, directly or indirectly,
the vol une or value of any referrals by the referring practitioner and
such remuneration is provided pursuant to an agreenent which would be
comercially reasonable even if no referrals were nade;

(vi) a conpensation arrangenent involving paynent by a group practice
of the salary of a practitioner nenber of the group practice;

(vii) and provided that any arrangenent specified in subparagraphs (i)
through (vi) of this paragraph neets such other requirenents as the
public health council nay inpose by regul ati on, subject to approval by
t he conm ssioner, as needed to protect against payor or patient abuse
consistent with requirenents inposed by regul ati ons adopted pursuant to
federal |aw applicable to reinbursenent pursuant to title XVIIl of the
federal social security act (nmedicare) for clinical |aboratory services
provided to beneficiaries of title XVIIl of the federal social security
act (nedicare);



(viii) an arrangenent between a health care provider and an i medi ate
famly nmenber of a practitioner for the enploynent of the inmediate
fam |y menber which the conm ssioner determ nes on application by the
parti es does not pose a substantial risk of payor or patient abuse in
relation to patient benefits subject to such requirenents as the
commi ssi oner shall determ ne necessary to protect the public interest,
and which for a clinical |aboratory that provides services to
beneficiaries to title XVIII of the federal social security act
(medi care) qualifies for an exception fromthe prohibitions on such
conpensati on arrangenments for purposes of reinbursenent of clinical
| aboratory services pursuant to title XVIII of the federal soci al
security act (nedicare). Such application shall be in a formand content
speci fied by the comm ssioner after consultation with representatives of
consuner and physician organi zati ons. The commi ssioner shall make such
determ nation within sixty days of receipt of a conplete application.

6. For the purposes of this title:

(a) in the case of clinical |aboratory services, pharnacy services,
radi ati on therapy services, physical therapy services or x-ray or
i magi ng services, the request by a practitioner for such services,

i ncluding the request by a practitioner for a consultation w th another
practitioner, and any test or procedure ordered by, or to be perforned
by or under the supervision of that other practitioner, shall constitute
a referral by a referring practitioner; and

(b) in the case of clinical |aboratory services, pharnacy services,
radi ati on therapy services, physical therapy services or x-ray or
i magi ng services, the request or establishnent of a plan of care by a
practitioner which includes the provision of clinical |aboratory
servi ces, pharnacy services, radiation therapy services, physical
t herapy services or x-ray or inmaging services shall constitute a
referral by a referring practitioner;

(c) provided further, however, that the followi ng shall not constitute
a referral by a referring practitioner:

(i) a request by a practitioner for practitioners' services consisting
solely of professional services to be furnished personally by that
practitioner, or under that practitioner's supervision;

(ii) a request by a pathologist for clinical diagnostic |aboratory



tests and pat hol ogi cal exam nation services, if such services are
furni shed by or under the supervision of such pathol ogi st pursuant to a
consul tation requested by another practitioner; and

(iii) a request by a radiologist for diagnostic x-ray or inaging
services, if such services are furnished by or under the supervision of
such radi ol ogi st pursuant to a consultation requested by anot her
practitioner.

7. If areferring practitioner or a health care provider furnishing
clinical |aboratory services, pharnacy services, radiation therapy
servi ces, physical therapy services or x-ray or inmging services or any
ot her person or entity collects any amounts that were billed in
violation of this section, such referring practitioner and health care
provi der and other person or entity shall be jointly and severally
liable to the payor for any anounts so coll ected.

8. Each health care provider furnishing clinical |aboratory services,
pharmacy services, radiation therapy services, physical therapy services
or x-ray or imaging services shall submt such information as reasonably
may be required by the departnent for purposes of this title.

9. Subdivision one of this section shall apply to an arrangenent or
schenme, such as a cross-referral arrangenment, which the practitioner or
heal th care provider knows or should know has a principal purpose of
assuring referrals by the practitioner for clinical |aboratory services,
pharmacy services, radiation therapy services, physical therapy services
or X-ray or imaging services to a particular health care provider which,
if the practitioner directly made referrals to such health care
provi der, would be in violation of subdivision one of this section.

10. The public health council shall adopt rules and regulations,
subj ect to approval by the comm ssioner, necessary to effectuate the
provi sions and purposes of this title.



