§ 230. State board for professional nedical conduct; proceedings. 1. A
state board for professional nmedical conduct is hereby created in the
departnment in matters of professional m sconduct as defined in sections
sixty-five hundred thirty and sixty-five hundred thirty-one of the
education law. Its physician nmenbers shall be appointed by the
commi ssi oner at |east eighty-five percent of whom shall be from anong
nom nati ons subnmtted by the nedical society of the state of New York,
the New York state osteopathic society, the New York acadeny of
medi ci ne, county mnedi cal societies, statew de specialty societies
recogni zed by the council of nedical specialty societies, and the
hospi tal association of New York state. Its |ay nmenbers shall be
appoi nted by the conm ssioner with the approval of the governor. The
board of regents shall al so appoint twenty percent of the nenbers of the
board. Not | ess than sixty-seven percent of the nmenbers appointed by the
board of regents shall be physicians. Not |ess than eighty-five percent
of the physician nenbers appointed by the board of regents shall be from
anong nom nations submtted by the nedical society of the state of New
York, the New York state osteopathic society, the New York acadeny of
medi ci ne, county mnedi cal societies, statew de nedical societies
recogni zed by the council of nedical specialty societies, and the
hospi tal association of New York state. Any failure to neet the
percentage thresholds stated in this subdivision shall not be grounds
for invalidating any action by or on authority of the board for
prof essi onal nedi cal conduct or a commttee or a nenber thereof. The
board for professional nedical conduct shall consist of not fewer than
ei ghteen physicians licensed in the state for at |east five years, two
of whom shall|l be doctors of osteopathy, not fewer than two of whom shal
be physicians who dedicate a significant portion of their practice to
t he use of non-conventional nedical treatnents who rmay be nom nated by
New York state medi cal associations dedicated to the advancenent of such
treatnments, at |east one of whom shall have expertise in palliative
care, and not fewer than seven |lay nenbers. An executive secretary shal
be appoi nted by the chairperson and shall be a licensed physician. Such
executive secretary shall not be a nenber of the board, shall hold
office at the pleasure of, and shall have the powers and duties assi gnhed
and the annual salary fixed by, the chairperson. The chairperson shal
al so assign such secretaries or other persons to the board as are



necessary.

2. Menbers of such board shall be appointed by the conm ssioner or the
board of regents for three year terns except that the terns of those
first appointed shall be arranged so that as nearly as possible an equal
nunber shall term nate annually. A vacancy occurring during a term shal
be filled by an appoi ntnent by the conm ssioner or the board of regents
for the unexpired term

3. Each nenber of the board shall receive a certificate of
appoi ntnment, shall before beginning his termof office file a
constitutional oath of office with the secretary of state, shall receive
up to one hundred fifty dollars as prescribed by the conm ssioner for
each day devoted to board work not to exceed ten thousand dollars in any
one year, and shall be reinbursed for his necessary expenses. Any nenber
may be renoved fromthe board at the pleasure of the conm ssioner.

4. The governor shall annually designate fromthe nenbers of the board
a chai rperson who shall be a physician and vi ce-chairperson. The board
shal | nmeet upon call of the chairperson, and nay adopt byl aws consi stent
with this section. A quorum for the transaction of business by the board
shall be a majority of nenbers.

5. From anong the nenbers of the board two or nore commttees on
prof essi onal conduct shall be appointed by the board chairperson.

6. Any conmttee on professional conduct appointed pursuant to the
provi sions of this section shall consist of two physicians and one |ay
menber .

7. (a) The board, by its conmttees on professional conduct, shal
conduct disciplinary proceedings as prescribed in this section and shall
assi st in other professional conduct matters as prescribed by the
chairperson. In this section the term"licensee" shall mean physician,

i ncluding a physician practicing under a limted permt, a nedical
resident, physician's assistant and specialist's assistant. A conmttee
on professional conduct, on notice to the licensee and after affording



the licensee, the office of professional nedical conduct, and their
attorneys an opportunity to be heard, shall have the authority to direct
a licensee to submt to a nedical or psychiatric exam nati on when the
commttee has reason to believe the |icensee nay be inpaired by al cohol,
drugs, physical disability or nental disability. The cormttee, with the
advice of the licensee and the office of professional nedical conduct,
shal | designate the physician who will conduct the exam nation. The
results of the exam nation shall be provided by the exam ning physician
to the commttee, the licensee, and the office of professional nedical
conduct. The licensee may al so obtain a physician to conduct an

exam nation the results of which shall be provided to the commttee and
the office of professional medical conduct.

(b) A commttee on professional conduct nay sit as an adm nistrative
tribunal for the purpose of issuing an order authorizing the office of
prof essi onal nedi cal conduct to obtain medical records or other
protected health information pertaining to the |licensee's physical or
mental condition when the conmttee has reason to believe that the
| i censee nmay be inpaired by al cohol, drugs, physical disability or
mental disability and that the records or information rmay be relevant to
the alleged inpairnment or that information regarding the |icensee's
medi cal condition may be relevant to an inquiry into a report of a
comuni cabl e di sease, as defined by the state sanitary code or H V/ Al DS.
No such order shall be issued except on notice to the licensee and after
affording the |icensee and the office of professional nedical conduct an
opportunity to be heard.

(c) A commttee on professional conduct, on notice to the |icensee and
after affording the licensee and the office of professional nedical
conduct an opportunity to be heard, shall have the authority to direct a
| icensee to submt to a clinical conpetency exam nation when the
commttee has reason to believe that the |icensee has practiced with
i nconpet ence, generally in his or her nedical practice or in a specific
area of his or her nedical practice. The conmttee, with the advice of
the licensee and the office of professional nedical conduct, shal
designate the facility or institution to conduct the clinical conpetency
exam nation. The results of the clinical conpetency exam nation shall be
provided by the facility or institution to the conmttee, the |icensee
and the office of professional medical conduct. The |licensee may al so



obtain an accredited facility or institution to conduct a clinical
conpet ency exami nation, the results of which shall be provided to the
commttee and the office of professional nedical conduct.

8. Notwi t hstandi ng any ot her provision of Iaw, no nenber of a
commttee on professional conduct nor an enpl oyee of the board shall be
liable in damages to any person for any action taken or recomrendation
made by himw thin the scope of his function as a nenber of such
commttee or enployee provided that (a) such nenber or enpl oyee has
taken action or made recommendations within the scope of his function
and without nmalice, and (b) in the reasonable belief after reasonable
i nvestigation that the act or recomendati on was warranted, based upon
the facts disclosed.

9. Notw thstandi ng any ot her provisions of |law, neither the
proceedi ngs nor the records of any such conmittee shall be subject to
di scl osure under article thirty-one of the civil practice |aw and rules
except as hereinafter provided. No person in attendance at a neeting of
any such commttee shall be required to testify as to what transpired
thereat. The prohibition relating to discovery of testinony shall not
apply to the statenments made by any person in attendance at such a
nmeeting who is a party to an action or proceeding the subject matter of
whi ch was revi ewed at such neeting.

9-a. At any tine, if the board for professional medical conduct or the
of fice of professional nedical conduct determnes that there is a
reasonabl e belief that an act or omi ssion that constitutes a crime under
the law of the state of New York, any other state, or the United States
has been conmitted by the |licensee, the board for professional nedical
conduct or office of professional nedical conduct shall notify the
appropriate | aw enforcenent official or authority except when the act or
om ssion constitutes legally protected health activity, as defined by
section 570.17 of the crimnal procedure |aw.

9-b. Neither the board for professional nedical conduct nor the office
of professional nedical conduct shall charge a |icensee with m sconduct
as defined in sections sixty-five hundred thirty and sixty-five hundred



thirty-one of the education |aw, or cause a report made to the director
of such office to be investigated beyond a prelimnary review as set
forth in clause (A) of subparagraph (i) of paragraph (a) of subdivision
ten of this section, where such report is deternmned to be based solely
upon the reconmendati on or provision of a treatnent nodality to a
particul ar patient by such |licensee that is not universally accepted by
t he nedi cal profession, including but not limted to, varying nodalities
used in the treatnment of Lyne di sease and other tick-borne di seases.
When a |licensee, acting in accordance with paragraph e of subdivision
four of section sixty-five hundred twenty-seven of the education | aw,
reconmends or provides a treatnment nodality that effectively treats
human di sease, pain, injury, deformty or physical condition for which
the licensee is treating a patient, the recomrendati on or provision of
that nodality to a particular patient shall not, by itself, constitute
prof essi onal m sconduct. The |icensee shall otherw se abide by all other
appl i cabl e professional requirenents.

9-c. (a) Neither the board for professional nedical conduct nor the
of fice of professional nedical conduct shall charge a |licensee, acting
wWithin their scope of practice, with m sconduct as defined in sections
sixty-five hundred thirty and sixty-five hundred thirty-one of the
education |law, or cause a report made to the director of such office to
be investigated beyond a prelimnary review as set forth in clause (A
of subparagraph (i) of paragraph (a) of subdivision ten of this section,
where such report is determned to be based solely upon any legally
protected health activity, as defined by section 570.17 of the crim nal
procedure | aw.

(b) When a licensee, acting within their scope of practice, and in
accordance with paragraph e of subdivision four of section sixty-five
hundred twenty-seven of the education |aw, engages in legally protected
health activity, as defined by section 570.17 of the crimnal procedure
| aw, such legally protected activity shall not, by itself, constitute
prof essi onal m sconduct. The |icensee shall otherw se abide by all other
appl i cabl e professional requirenents.

10. Professional m sconduct proceedings shall consist of:
* (a) Investigation. (i) (A The board for professional nedical



conduct, by the director of the office of professional medical conduct,
may investigate on its own any suspected professional m sconduct, and
shal | investigate each conplaint received regardl ess of the source. By
the conclusion of a prelimnary review, including an internal clinical
review, the director shall determne if a report is based solely upon
t he reconmendati on or provision of a treatnment nodality by a |icensee
that is not universally accepted by the medical profession, including
but not limted to varying nodalities used in the treatnent of Lyne

di sease or other tick-borne diseases. Upon a determ nation by the
director that a report is based solely upon the provision of a treatnent
nodality that is not universally accepted, no further review shall be
conducted and no charges shall be brought. Nothing in this section shal
preclude the director from maki ng such a determination earlier in, or
subsequent to, a prelimnary review (B) The director of the office of
prof essi onal nedi cal conduct shall cause a prelimnary review of every
report made to the departnment pursuant to section twenty-eight hundred
three-e as added by chapter eight hundred sixty-six of the | aws of

ni net een hundred ei ghty, sections twenty-ei ght hundred five-l and
forty-four hundred five-b of this chapter, and section three hundred
fifteen of the insurance law, to determne if such report reasonably
appears to reflect physician conduct warranting further investigation
pursuant to this subparagraph.

(i-a) The director shall, in addition to the determ nation required by
cl ause (A) of subparagraph (i) of this paragraph, determne if a report
i s based sol ely upon conduct which is otherw se perm ssible pursuant to
section sixty-five hundred thirty-one-b of the education |aw and
subdi vi sion nine-c of this section, and upon a determ nation by the
director that a report is based solely upon such perm ssible conduct, no
further review shall be conducted and no charges shall be brought.

Not hing in this section shall preclude the director from naking such a
determ nation earlier in, or subsequent to, a prelimnary review

(ii) If the investigation of cases referred to an investigation
commttee involves issues of clinical practice, nedical experts, shal
be consulted. Experts nay be nade avail able by the state nedical society
of the state of New York, by county nedical societies and specialty
societies, and by New York state nedical associations dedicated to the
advancenent of non-conventional nedical treatnents. Any information



obt ai ned by nedical experts in consultations, including the nanmes of
| i censees or patients, shall be confidential and shall not be discl osed
except as otherw se authorized or required by |aw.

(iii) Inthe investigation of cases referred to an investigation
comrittee, the licensee being investigated shall have an opportunity to
be interviewed by the office of professional nedical conduct in order to
provi de an expl anation of the issues under investigation. Providing an
opportunity for such an interview shall be a condition precedent to the
conveni ng of an investigation conmmittee on professional m sconduct of
t he board for professional medical conduct.

(A) At |east twenty days before the interview, except as otherw se set
forth herein, the licensee under investigation shall be given witten
notice of: (1) a description of the conduct that is the subject of the
i nvestigation; (2) the issues relating to the conduct that have been
identified at the tine of the notice; (3) the tine frame of the conduct
under investigation; (4) the identity of each patient whose contact with
or care by the licensee is believed to be relevant to the investigation;
and (5) the fact that the |licensee may be represented by counsel and nay
be acconpani ed by a stenographer to transcribe the proceeding. Al costs
of transcription shall be paid by the |icensee and a copy shall be
provided to the departnent by the licensee within thirty days of the
interview. The notice required by this subparagraph may be given |ess
than twenty days before an interview in any case where the office of
prof essi onal nedi cal conduct anticipates that the commi ssioner wll take
sumary action under subdivision twelve of this section, provided that
the notice is given within a reasonabl e anount of tine prior to the
i nterview and advi ses of the possible summary action.

(B) Wthin thirty days following the interview or, in a case where a
st enographer was present at the interview, within fifteen days after the
of fice of professional nedical conduct receives the transcript of the
i nterview, whichever is later, the Iicensee shall be provided with a
copy of the report of the interviewer. In addition, the |icensee shal
pronptly be given witten notice of issues identified subsequent to the
interview. The |icensee nay submt witten comments or expert opinion or
medical or scientific literature that is directly relevant to the issues
that have been identified by the office of professional nedical conduct
to the office of professional nedical conduct at any tine.



(C If the director determ nes that the nmatter shall be submtted to
an investigation commttee, an investigation conmttee shall be convened
Wi thin ninety days of any interview of the |icensee. The director shal
present the investigation commttee with rel evant docunentation
including, but not limted to: (1) a copy of the original conplaint; (2)
the report of the interviewer and the stenographic record if one was
taken; (3) the report of any nedical or scientific expert; (4) copies of
reports of any patient record reviews; and (5) the |icensee's
submi ssi ons.

(D) If the director determnes to close an investigation follow ng an
i nterview wi thout presentation to an investigation conmttee, the office
of professional nedical conduct shall notify the licensee in witing.

(iv) If the director of the office of professional nedical conduct,
after obtaining the concurrence of a majority of an investigation
commttee, and after consultation with the executive secretary,
determ nes that a hearing is warranted the director shall, within
fifteen days thereafter, direct counsel to prepare the charges. If the
i nvestigation comrittee is unaninous in its concurrence that a hearing
is warranted, the charges shall be nade public under paragraph (d) of
this subdivision. If the investigation conmttee is not unaninous inits
concurrence that a hearing is warranted, the nenbers of such conmttee
shall vote on whether the charges should be made public, and if all of
the conmttee nmenbers vote in favor of publication, the charges shall be
made public under paragraph (d) of this subdivision. If the director
determ nes after consultation with an investigation conmttee that: (A
evi dence exists of a single incident of negligence or inconpetence, a
pattern of inappropriate prescribing or nedical practice, or inpairnent
by drugs, al cohol, physical or nental disability; (B) a recomrendation
was nmade by a county mnedi cal society or the nedical society of the state
of New York that warrants further review, or (C) the facts underlying a
verdict in a nedical nalpractice action warrant further review, the
director, in addition to the authority set forth in this section, shal
be aut horized to conduct a conprehensive review of patient records of
the |icensee and such office records of the licensee as are related to
said determination. The licensee shall cooperate with the investigation
and willful failure to cooperate in a substantial or material respect
may result in an enforcenent proceedi ng pursuant to subparagraph (ii) of



paragraph (o) of this subdivision. If there is a question of alcoholism
al cohol abuse, drug abuse or nental illness, the director nay refer the
matter to a comrittee, as referred to in subparagraph (ii) of paragraph
(c) of subdivision eleven of this section.

(v) The files of the office of professional nedical conduct rel ating
to the investigation of possible instances of professional m sconduct
shall be confidential and not subject to disclosure at the request of
any person, except as provided by law in a pending disciplinary action
or proceeding. The provisions of this paragraph shall not prevent the
office fromsharing informati on concerning investigations within the
departnment and, pursuant to subpoena, with other duly authorized public
agenci es responsi bl e for professional regulation or crimnal
prosecution. Nothing in this subparagraph shall affect the duties of
notification set forth in subdivision nine-a of this section or prevent
t he publication of charges or of the findings, conclusions,
determ nations, or order of a hearing commttee pursuant to paragraphs
(d) or (g) of this subdivision. In addition, the conm ssioner nay
di scl ose the informati on when, in his or her professional judgnent,

di scl osure of such information would avert or mnimze a public health
threat. Any such disclosure shall not affect the confidentiality of
other information in the files of the office of professional nedical
conduct related to the investigation.

(vi) The office of professional nedical conduct, acting under this
section, may have access to the crimnal history record of any |icensee
governed by the provisions of this section maintained by the division of
crimnal justice services pursuant to subdivision six of section eight
hundred thirty-seven of the executive |aw.

(vii) The director of the office of professional nedical conduct, in
consultation with the patient safety center, shall cause a review on a
continuous basis of medical malpractice claimand disposition
i nformati on reported to the comm ssioner under section three hundred
fifteen of the insurance |law, for the purpose of identifying potenti al
m sconduct. The office shall conmence a m sconduct investigation if
potential msconduct is identified as a result of such review, which
shal|l be based on criteria such as disposition frequency, disposition
type including judgnent and settlenent, disposition award anount,
geographi c region, specialty, or other factors as appropriate in



i dentifying potential m sconduct.

* NB Effective until July 1, 2028

* (a) Investigation. The board for professional nedical conduct, by a
commttee on professional conduct, may investigate on its own any
suspect ed professional m sconduct, and shall investigate each conpl aint
recei ved regardl ess of the source. The results of the investigation
shall be referred to the director of the office of professional nedical
conduct. If the director of the office of professional nedical conduct,
after consultation with a professional nmenber of the board for
prof essi onal nedi cal conduct, determ nes that a hearing is warranted he
shal |l direct counsel to prepare the charges within fifteen days
thereafter. If it is determ ned by the director that the conpl aint
i nvol ves a question of professional expertise then such director may
seek, and if so shall obtain, the concurrence of at |east two nenbers of
a panel of three nenbers of the state board for professional nedical
conduct .

* NB Effective July 1, 2028

(b) Charges. The charges shall state the substance of the all eged
prof essi onal m sconduct and shall state clearly and concisely the
material facts but not the evidence by which the charges are to be
proved.

(c) Notice of hearing. The board shall set the tine and place of the
hearing. The notice of hearing shall state (1) the date, tine and pl ace
of the hearing, (2) that the licensee shall file a witten answer to
each of the charges and allegations in the statenent of charges no | ater
than ten days prior to the hearing, that any charge and all egati on not
so answered shall be deened admtted and that the |licensee may wish to
seek the advice of counsel prior to filing such answer, (3) that the
| i censee shall appear personally at the hearing and may be represented
by counsel who shall be an attorney admtted to practice in New York
state, (4) that the licensee shall have the right to produce w tnesses
and evidence in his behalf, to cross-exam ne witnesses and exam ne
evi dence produced against him and to have subpoenas issued in his
behal f to require the production of wi tnesses and evidence in manner and
formas prescribed by the civil practice |aw and rules or either party
may i ssue such subpoenas in their own behalf, (5) that a stenographic
record of the hearing will be made, and (6) such other information as



may be consi dered appropriate by the conmttee.

(d) Service of charges and of notice of hearing. (i) A copy of the
charges and the notice of the hearing shall be served on the |icensee
personal ly by the board at least thirty days before the hearing. If
personal service cannot be made after due diligence and such fact is
certified under oath, a copy of the charges and the notice of hearing
shall be served by registered or certified mail to the licensee' s |ast
known address by the board at |east fifteen days before the hearing.

(ii) The charges shall be made public, consistent with subparagraph
(iv) of paragraph (a) of this subdivision, no earlier than five business
days after they are served, and the charges shall be acconpani ed by a
statenent advising the |icensee that such publication will occur;
provi ded, however, that charges may be made public i mediately upon
i ssuance of the comm ssioner's order in the case of summary action taken
pursuant to subdivision twelve of this section and no prior notification
of such publication need be made to the |icensee.

(iii) If a hearing on the charges has not yet been conducted or if a
heari ng has been conducted but the commttee has not yet issued a
determ nation, the publication of charges by the departnent shal
i nclude a statenent advising that the charges are only allegations which
may be contested by the licensee in an admnistrative hearing, except
that no such statement need be included if the licensee fails or
affirmati vely declines to contest the charges. In the event any or al
such charges are dism ssed, such disnm ssal shall be made public within
two busi ness days.

(d-1) Disclosure of excul patory evidence. After service of the charges
upon the |icensee, counsel for the office of professional nedical
conduct shall, as soon as practicable and on a continuing basis, provide
the licensee with any informati on or docunentation in the possession of
the office of professional nedical conduct which tends to prove the
| i censee' s innocence.

(e) Committee hearing. The hearing shall be conducted by a comittee
on professional conduct. The nmenbers of the hearing conmttee shall be
appoi nted by the chairperson of the board who shall designate the
comrittee chairperson. In addition to said conmttee nenbers, the
commi ssi oner shall designate an administrative officer, admtted to
practice as an attorney in the state of New York, who shall have the



authority to rule on all notions, including notions to conpel disclosure
of information or material clainmed to be protected because of privilege
or confidentiality, procedures and other |egal objections and shal

draft the conclusions of the hearing commttee pursuant to paragraph
(g). The administrative officer shall have the authority to rule on

obj ections to questions posed by either party or the commttee nenbers.
The admi nistrative officer shall not be entitled to vote.

(f) Conduct of hearing. Al hearings nust be conmenced within sixty
days of the service of charges except that an adjournnment of the initial
heari ng date nay be granted by the hearing comrttee upon request by
ei ther party upon good cause shown. No adjournnent shall exceed thirty
days. The evidence in support of the charges shall be presented by an
attorney. The |licensee shall have the rights required to be stated in
the notice of hearing (subparagraph (c) of this subdivision) and in
section four hundred one of the state adm nistrative procedure act. The
commttee shall not be bound by the rules of evidence, but its
concl usi on shall be based on a preponderance of the evidence. A hearing
whi ch has been initiated shall not be discontinued because of the death
or incapacity to serve of one nenber of the hearing conmittee. In the
event of a menber's death or incapacity to serve on the conmttee, a
menber shall be appointed i mredi ately by the chairperson of the board.
The nenber shall affirmin witing that he or she has read and
consi dered evidence and transcripts of the prior proceedi ngs. The | ast
heari ng day nust be held within one hundred twenty days of the first
hearing day. Either party, for good cause shown, may request that the
commttee extend the | ast hearing day beyond one hundred twenty days. An
extension requested by the |icensee and granted by the commttee may not
be used as the grounds for a proceedi ng brought under paragraph (j) of
t hi s subdi vi sion

(g) Results of hearing. The commttee shall make (1) findings of fact,
(2) conclusions concerning the charges sustained or dismssed, and (3) a
determ nation regardi ng charges sustained or dism ssed, and in the event
any of the charges have been sustained, of the penalty to be inposed or
appropriate action to be taken and the reasons for the determ nation.

For the commttee to make a concl usion sustaining a charge, or
determ ning a penalty or the appropriate action to be taken, two nenbers
of the committee nust vote for such a conclusion or determnation. The



committee shall issue an order based on its determ nation. The
commttee's findings, conclusions, determ nations and order shall becone
publ i c upon issuance. However, if the tine to request a review of the
committee's determ nation has not yet expired, or if the review has been
requested but no determination as a result of the review has been
i ssued, such publication shall include a statenent advising that the
| i censee or the departnent may request a review of the conmttee's
determ nation. No such statenent is required if (a) the tinme to request
such review has expired without the filing of such request by either of
the parties, or (b) the licensee and the departnment both affirmatively
decline to request review of the cormttee's determ nation or fail to
perfect such review. In the event any or all such charges are dism ssed,
such di sm ssal shall be made public within two business days.

(h) Disposition of results. (i) The findings, conclusions,
determ nation and the reasons for the determ nation of the comittee
shal|l be served upon the |icensee, the departnent, and any hospitals,
primary practice settings or health care plans required to be identified
in publicly dissem nated physician data pursuant to paragraph (j), (n),
or (q) of subdivision one of section twenty-nine hundred ninety-five-a
of this chapter, within sixty days of the |last day of hearing. Service
shall be either by certified mail upon the |icensee at the |icensee's
| ast known address and such service shall be effective upon receipt or
seven days after mailing by certified mail whichever is earlier or by
personal service and such service shall be effective upon receipt. The
i censee shall deliver to the board the |icense which has been revoked,
annul | ed, suspended or surrendered, together with the registration
certificate, within five days after receipt of the order. If the |icense
or registration certificate is lost, msplaced or its whereabouts is
ot herwi se unknown, the |icensee shall submt an affidavit to that effect
and shall deliver such license or certificate to the board when | ocat ed.
The director of the office shall pronptly transmt a copy of the order
to the division of professional |icensing services of the state
education departnent and to each hospital at which the |icensee has
privil eges.

(ii) When a license has been: (A) revoked or annulled w thout stay
pursuant to subdivision four or five of section two hundred thirty-a of
this title; (B) surrendered by a licensee; (C) suspended without stay



for nore than one hundred eighty days; or (D) restricted to prohibit the
practice of nmedicine or to preclude the delivery of patient care, the

| i censee whose |icense has been so revoked, surrendered, annulled

wi t hout stay, suspended without stay for nore than one hundred ei ghty
days, or restricted shall, within fifteen days of the effective date of
t he order:

(1) notify his or her patients, of the cessation or limtation of the
| i censee's nedical practice; the nanes of other physicians or health
care practitioners who have agreed to assunme responsibility for the
patient's care; that the patient should contact one of those naned
physi ci ans or health care practitioners, or another physician or health
care practitioner of the patient's choice, to determ ne the health care
pl ans, as defined in sections four thousand ni ne hundred of the
i nsurance |law and forty-nine hundred of this chapter, in which the
physician or health care practitioner participates and the polices and
procedures of such physician or other health care practitioner; that the
patient should notify the Iicensee of the nane of the physician or other
health care practitioner to whomthe patient's nedical records should be
transferred; and that the licensee will retain, and remai n responsible
for the nmaintenance of the patient's nedical records until the patient
provi des notice that the records shall be transferred directly to the
patient, consistent with the provisions of sections seventeen and
ei ghteen of this chapter, or to another practitioner of the patient's
choice. The licensee shall also notify each health care plan with which
the licensee contracts or is enployed, and each hospital where he or she
has privileges in witing of the cessation or limtation of the
| i censee's nedical practice. Wthin forty-five days of the effective
date of the order, the |icensee shall provide the office of professiona
medi cal conduct with proof, in a formacceptable to the director of the
of fice of professional nedical conduct, that all patients and hospitals
have been notified of the cessation or limtation of the |licensee's
medi cal practice.

(2) make arrangenents for the transfer and mai ntenance of the nedical
records of his or her former patients. Records shall be either
transferred to the licensee's fornmer patients consistent with the
provi sions of sections seventeen and ei ghteen of this chapter or to
anot her physician or health care practitioner as provided in clause (1)



of this subparagraph who shall expressly assune responsibility for their
care and mai ntenance and for providing access to such records, as

provi ded in subdivisions twenty-two and thirty-two of section sixty-five
hundred thirty of the education law, the rules of the board of regents
or the regul ations of the comm ssioner of education and sections

sevent een and eighteen of this chapter. Wen records are not transferred
to the licensee's forner patients or to another physician or health care
practitioner, the |icensee whose |icense has been revoked, annull ed,
surrendered, suspended or restricted shall renain responsible for the
care and mai ntenance of the medical records of his or her fornmer
patients and shall be subject to additional proceedi ngs pursuant to
subdi vi sions twenty-two, thirty-two and forty of section sixty-five
hundred thirty of the education law in the event that the |licensee fails
to maintain those medical records or fails to make them available to a
former patient.

(3) notify the office of professional nedical conduct of the nane,
address, and tel ephone nunber of any physician or other health care
practitioner who has agreed to accept responsibility for storing and
mai nt ai ni ng these nedi cal records.

(4) in the event that the |icensee whose |icense has been revoked,
annul | ed, surrendered or restricted to prohibit the practice of nedicine
or to preclude the delivery of patient care holds a federal Drug
Enf or cenent Agency (DEA) certificate, advise the DEA in witing of the
i censure action, surrender his or her DEA controlled substance
privileges to the DEA, and surrender any unused DEA #222 U. S. Oficial
Order Forns, Schedules 1 and 2 to the DEA

(5) for licensees whose |icense has been revoked, annull ed,
surrendered or restricted to prohibit the practice of nedicine or to
preclude the delivery of patient care, return any unused New York state
official prescription forns to the bureau of narcotics enforcenent of
the departnent. The l|icensee shall cause all other prescription pads
bearing the licensee's name to be destroyed. If no other licensee is
provi ding services at the licensee's practice location, all nedications
shal | be properly di sposed.

(6) for licensees whose license to practice has been revoked,
annul  ed, surrendered or restricted to prohibit the practice of nedicine
or to preclude the delivery of patient care, refrain from new



advertising and nake reasonable efforts to cease current advertising by
which his or her eligibility to practice nmedicine is represented.

In addition to any other penalty provided for in law, failure to
conply with the requirenents of this subparagraph shall constitute
m sconduct that may be prosecuted pursuant to this section and which may
subject the licensee to the inposition of additional penalties pursuant
to section two hundred thirty-a of this title.

(i) The determ nations of a commttee on professional conduct of the
state board for professional nedical conduct nay be reviewed by the
adm ni strative review board for professional nedical conduct.

(j) Time limtations. Failure to conply with a provision of this
subdi vision requiring that a specified action shall be taken within a
specified period of time shall be grounds for a proceedi ng pursuant to
article seventy-eight of the civil practice |law and rules for an order
staying the hearing or dismssing the charges or any part thereof or any
ot her appropriate relief. Such proceeding shall be returnable before the
suprene court of Al bany county or New York county. The respondent in
such proceedi ng shall have the initial burden to explain the reasons for
the failure to conply with a provision of this subdivision requiring
that a specified action to be taken within a specified period of tine.
The court shall not stay the hearing or disnm ss the charges or grant any
other relief unless it determnes that failure to conply was not caused
by the article seventy-eight petitioner and has caused substanti al
prejudice to the article seventy-eight petitioner.

(k) The executive secretary of the board with the specific approval of
a commttee on professional conduct of the board shall have the power to
I ssue subpoenas requiring persons to appear before the board and be
exanmned with reference to a matter within the scope of the inquiry or
the investigation being conducted by the board and produce books,
papers, records or docunents pertaining thereto.

(1) The board or its representatives nmay exan ne and obtain records of
patients in any investigation or proceeding by the board acting within
the scope of its authorization. Unless expressly waived by the patient,
any informati on so obtained shall be confidential and shall not be
di scl osed except to the extent necessary for the proper function of the
board and the nane of the patient may not be disclosed by the board or



its enpl oyees at any stage of the proceedi ngs unless the patient has
expressly consented. Any other use or dissem nation by any person by any
nmeans, unless pursuant to a valid court order or otherw se provided by

| aw, is prohibited.

(m Expedited procedures. (i) Violations. Violations involving
prof essi onal m sconduct of a mnor or technical nature nay be resol ved
by expedited procedures as provided in subparagraph (ii) or (iii) of
t hi s paragraph. For purposes of this paragraph violations of a mnor or
techni cal nature shall include, but shall not be limted to, isolated
i nstances of violations concerning professional advertising or record
keepi ng, and other isolated violations which do not directly affect or
impair the public health, welfare or safety.

(ii) Adm nistrative warning and consultation. If the director of the
of fice of professional nedical conduct, after obtaining the concurrence
of a mpjority of a conmttee on professional conduct, and after
consultation with the executive secretary, determ nes that there is
substanti al evidence of professional m sconduct of a mnor or technical
nature or of substandard nedi cal practice which does not constitute
prof essi onal m sconduct, the director may i ssue an adm ni strative
war ni ng and/ or provide for consultation with a panel of one or nore
experts, chosen by the director. Panels of one or nore experts nay
i nclude, but shall not be Iimted to, a peer review committee of a
county mnedi cal society or a specialty board. Adm nistrative warnings and
consul tations shall be confidential and shall not constitute an
adj udi cation of guilt or be used as evidence that the licensee is guilty
of the alleged m sconduct. However, in the event of a further allegation
of simlar msconduct by the same |icensee, the matter may be reopened
and further proceedings instituted as provided in this section.

(iii) Violation conmttee proceeding. If the director determ nes,
after obtaining the concurrence of a majority of a cormittee on
prof essi onal conduct, and after consultation with the executive
secretary, that there is substantial evidence of a violation and that
the violation is of a nature justifying a penalty as specified in this
subpar agr aph the departnent may prepare and serve charges, either by
personal service or by certified nmail, return recei pt requested. A
violation comm ttee proceedi ng shall be commenced within three years of
the all eged professional msconduct. Such charges shall include a



statenent that the nmatter shall be referred to a committee on
prof essi onal conduct, which shall act as a violations commttee for
determ nation. The violations conmttee shall be appointed by the
chai rperson of the state board. Paragraph (c) of subdivision ten of
this section shall apply to the proceedi ng. A stenographic record of the
heari ng shall be made. The evidence in support of the charges shall be
presented by an attorney and the |icensee shall be afforded an
opportunity to be heard and to present evidence in his behalf. Such
violations comrittee nay i ssue a censure and reprinmand, nmay require the
| icensee to performup to twenty-five hours of public service in a
facility licensed pursuant to article twenty-eight of this chapter in a
manner and at a tine and place directed by the board, and in addition,
or in the alternative, nmay inpose a fine not to exceed five hundred
dollars for each specification of mnor or technical msconduct. The
violations comrittee nay alternatively dismss the charges in the
i nterest of justice. The order shall be served either by certified mai
to the licensee's | ast known address and such services shall be
ef fective upon recei pt or seven days after mailing by certified mai
whi chever is earlier or by personal service and such service shall be
ef fective upon receipt. The order nay be reviewed by the adm nistrative
appeal s board for professional medical conduct.

(n) Engagenent. A proceedi ng under this section shall be treated in
t he sane manner as an action or proceeding in suprenme court for the
pur pose of any claimby counsel of actual engagenent.

(o) Oders for review of nedical records. Were the director has
i ssued an order for a conprehensive nedical review of patient records
and office records pursuant to subparagraph four of paragraph (a) of
this subdivision and the |licensee has refused to conply with the
director's order, the director may apply to a justice of the suprene
court, in witing, on notice to the |icensee, for a court order to
conpel conpliance with the director's order. The court shall not grant
the application unless it finds that (i) there was a reasonabl e basis
for issuance of the director's order and (ii) there is reasonabl e cause
to believe that the records sought are relevant to the director's order.
The court nmay deny the application or grant the application in whole or
in part.

(p) Convictions of crinmes or adm nistrative violations. In cases of



prof essi onal m sconduct based solely upon a violation of subdivision
nine of section sixty-five hundred thirty of the education |aw, the
director may direct that charges be prepared and served and nmay refer
the matter to a commttee on professional conduct for its review and
report of findings, conclusions as to guilt, and determ nation. In such
cases, the notice of hearing shall state that the |licensee shall file a
written answer to each of the charges and allegations in the statenent
of charges no later than ten days prior to the hearing, and that any
charge or allegation not so answered shall be deened admitted, that the
| icensee nay wi sh to seek the advice of counsel prior to filing such
answer that the licensee nmay file a brief and affidavits with the
commttee on professional conduct, that the |icensee may appear
personal |y before the conmttee on professional conduct, nay be
represented by counsel and may present evidence or sworn testinony in
his or her behalf, and the notice may contain such other information as
may be consi dered appropriate by the director. The departnment nay al so
present evidence or sworn testinony and file a brief at the hearing. A
st enographic record of the hearing shall be made. Such evi dence or sworn
testinmony offered to the cormittee on professional conduct shall be
strictly limted to evidence and testinony relating to the nature and
severity of the penalty to be inposed upon the |icensee. Were the
charges are based on the conviction of state |aw crinmes in other
jurisdictions, evidence nmay be offered to the commttee which woul d show
that the conviction would not be a crine in New York state. The
commttee on professional conduct nay reasonably limt the nunber of
W t nesses whose testinmony will be received and the length of tinme any
witness will be permtted to testify. The determ nation of the commttee
shall be served upon the |icensee and the departnment in accordance with
t he provisions of paragraph (h) of this subdivision. A determnation
pursuant to this subdivision may be reviewed by the adm nistrative
revi ew board for professional medical conduct.

(q) At any time subsequent to the final conclusion of a professional
m sconduct proceedi ng against a |licensee, whether upon the determ nation
and order of a hearing conmttee issued pursuant to paragraph (h) of
t hi s subdi vision or upon the determ nation and order of the
adm ni strative review board i ssued pursuant to paragraph (d) of
subdi vi si on four of section two hundred thirty-c of this title, the



licensee may file a petition with the director, requesting vacatur or
nodi fication of the determ nation and order. The director shall, after
reviewing the matter and after consulting with departnent counsel,
determne in the reasonabl e exercise of his or her discretion whether
there is new and nmaterial evidence that was not previously avail able
which, had it been available, would likely have led to a different
result, or whether circunstances have occurred subsequent to the
original determ nation that warrant a reconsideration of the neasure of
di sci pline. Upon determ ning that such evidence or circunstances exist,
the director shall have the authority to join the |icensee in an
application to the chairperson of the state board for professional

nmedi cal conduct to vacate or nodify the determ nation and order, as the
di rector may deem appropriate. Upon the joint application of the

| i censee and the director, the chairperson shall have the authority to
grant or deny such application.

11. Reporting of professional m sconduct:

(a) The nedical society of the state of New York, the New York state
osteopat hic society or any district osteopathic society, any statew de
medi cal specialty society or organization, and every county nedi cal
society, every person licensed pursuant to articles one hundred
thirty-one, one hundred thirty-one-B, one hundred thirty-three, one
hundred thirty-seven and one hundred thirty-nine of the education | aw,
and the chief executive officer, the chief of the nedical staff and the
chai rperson of each departnment of every institution which is established
pursuant to article twenty-eight of this chapter and a conprehensive
heal th services plan pursuant to article forty-four of this chapter or
article forty-three of the insurance |law, shall, and any ot her person
may, report to the board any information which such person, nedical
society, organization institution or plan has which reasonably appears
to show that a licensee is guilty of professional m sconduct as defined
in sections sixty-five hundred thirty and sixty-five hundred thirty-one
of the education law. Such reports shall remain confidential and shal
not be admtted into evidence in any admnistrative or judicial
proceedi ng except that the board, its staff, or the nmenbers of its
commttees may begin investigations on the basis of such reports and nay
use themto develop further information



(b) Any person, organization, institution, insurance conpany,
osteopat hi c or nedical society who reports or provides infornation to
the board in good faith, and without nmalice shall not be subject to an
action for civil damages or other relief as the result of such report.

(c) Notwithstanding the foregoing, no physician shall be responsible
for reporting pursuant to paragraph (a) of this subdivision with respect
to any information discovered by such physician solely as a result of:

(i) Participation in a properly conducted nortality and/or norbidity
conference, departnmental neeting or a nmedical or tissue conmttee
constituted pursuant to the by-laws of a hospital which is duly
established pursuant to article twenty-eight of the public health | aw,
unl ess the procedures of such conference, departnent or committee of
such hospital shall have been declared to be unacceptable for the
pur pose hereof by the conm ssioner, and provided that the obligations of
reporting such information when appropriate to do so shall be the
responsi bility of the chairperson of such conference, departnent or
conmittee, or

* (ii) Participation and nmenbership during a three year denonstration
period in a physician conmttee of the Medical Society of the State of
New York or the New York State Osteopathic Society whose purpose is to
confront and refer to treatnent physicians who are thought to be
suffering fromal coholism drug abuse, or nmental illness. Such
denonstration period shall comence on April first, nineteen hundred
eighty and termnate on May thirty-first, nineteen hundred ei ghty-three.
An additional denonstration period shall conmence on June first,
ni net een hundred eighty-three and term nate on March thirty-first,
ni net een hundred ei ghty-six. An additional denonstration period shal
commence on April first, nineteen hundred eighty-six and term nate on
March thirty-first, nineteen hundred eighty-nine. An additional
denonstration period shall comence April first, nineteen hundred
eighty-nine and term nate March thirty-first, nineteen hundred
ni nety-two. An additional denonstration period shall conmence Apri
first, nineteen hundred ninety-two and term nate March thirty-first,
ni net een hundred ninety-five. An additional denonstration period shal
commence on April first, nineteen hundred ninety-five and term nate on
March thirty-first, nineteen hundred ninety-eight. An additional
denonstration period shall comence on April first, nineteen hundred



ni nety-eight and term nate on March thirty-first, tw thousand three. An
addi ti onal denonstration period shall commence on April first, two
t housand three and term nate on March thirty-first, two thousand
thirteen. An additional denonstration period shall comence April first,
two thousand thirteen and term nate on March thirty-first, two thousand
ei ghteen. An additional denonstration period shall comence April first,
two thousand ei ghteen and term nate on July first, two thousand
twenty-ei ght provided, however, that the conm ssioner nmay prescribe
requi renents for the continuation of such denonstration program
i ncludi ng periodic reviews of such progranms and subm ssion of any
reports and data necessary to permt such reviews. During these
addi ti onal periods, the provisions of this subparagraph shall also apply
to a physician conmttee of a county nedical society.

* NB Expires July 1, 2028

(d) I'n the event that a physician or adm nistrator of a hospital
established pursuant to article twenty-eight of this chapter shal
reasonably be unable to determine if any informati on which he or she has
is such that it does reasonably appear to show that a licensee is guilty
of professional m sconduct and therefore creates an obligation on such
physi ci an or such adm nistrator to nake a report pursuant to paragraph
(a) hereof, he or she may either:

(i) in accordance with procedures established by the board, and
wi t hout revealing the nane of the |licensee who he or she is considering
maki ng such a report about, request in witing the advice of the board
as to whether or not a report should be made, and the physician or
adm ni strator so requesting such advice shall then be required to conply
with the advice of the board. No such request for advice shall relieve
t he requesting physician or adm nistrator of any obligation hereunder
unl ess all other material facts are reveal ed, other than the nane of the
| i censee in question, or

(ii) in the case where the |icensee about whom anot her physician is
consi dering making such report is affiliated with a hospital which is
duly established pursuant to article twenty-eight of this chapter, a
physician may elect to fulfill the obligations of paragraph (a) hereof
by reporting such information to the appropriate executive committee or
prof essi onal practices peer review conmttee which is duly constituted
pursuant to by-laws of such hospital, unless the peer review procedures



of such hospital shall have been declared to be unacceptable for the
pur poses hereof by the comm ssioner. The physician nmenbers of such
hospi tal executive commttee or professional practices peer review
commttee shall thereupon have the responsibility of reporting such
information to the board pursuant to paragraph (a) hereof, as required
t hereby, but in the event that such cormmttee determ nes that a report
shall be made to the board, the chairperson of such conmttee may
fulfill the obligation of reporting on behalf of all the nenbers of the
conmittee, or

(iii) in a case where the physician, about whom he or she is
consi dering nmaki ng such report, is a nenber of a county nedical society
or district osteopathic society, and is not affiliated with a hospital,
but practices his or her profession within such county or district, a
physician may elect to fulfill the obligations of paragraph (a) hereof
by reporting such information to the appropriate county nedi cal
society's or district osteopathic society's professional practices
review conmttee duly constituted pursuant to the by-laws of such county
medi cal society or district osteopathic society, unless the review
procedures of such county nedical society or district osteopathic
soci ety shall have been declared to be unacceptable for the purposes
her eof by the comm ssioner. The physician nenbers of such review
commttee shall thereupon have the responsibility of reporting such
information to the board pursuant to paragraph (a) hereof, as required
t hereby, but in the event that such commttee determ nes that a report
shall be made to the board, the chairperson of such conmttee nmay
fulfill the obligation of reporting on behalf of all the nenbers of the
commi ttee.

(e) Nothing contained in this subdivision shall be so construed as to
require any physician to violate a physician/patient privilege and
t herefore, no physician shall be required to report any information to
t he board which such physician has |earned solely as a result of
rendering treatnment to anot her physician.

(f) Aviolation of this subdivision shall not be subject to the
provi sions of sections twelve and twelve-b of this chapter.

* (g) (i) Any physician conmttee of the Medical Society of the State
of New York, the New York State Gsteopathic Society or a county nedi cal
society referred to in subparagraph (ii) of paragraph (c) of this



subdi vi si on shall devel op procedures in consultation with, and approved
by, the comm ssioner, including but not limted to the foll ow ng:

(A) The commttee shall disclose at | east once a nonth such
information as the director of the office of professional nedical
conduct may deem appropriate regarding reports received, contacts or
i nvestigations nade and the disposition of each report, provided however
that the commttee shall not disclose any personally identifiable
i nformati on except as provided in clause (B) or (C of this
subpar agr aph.

(B) The commttee shall imrediately report to the director the nane,
all information obtained and the results of any contact or investigation
regardi ng any physician who is believed to be an i mm nent danger to the
publi c.

(C The commttee shall report to the director in a tinely fashion al
i nformati on obtained regardi ng any physician who refuses to cooperate
with the conmttee, refuses to submt to treatnent, or whose inpairnment
is not substantially alleviated through treatnent.

(D) The commttee shall informeach physician who is participating in
a program of the procedures followed in the program of the rights and
responsibilities of the physician in the program and of the possible
results of nonconpliance with the program

** (ii) No nmenber of any such conmittee; nor the Medical Society of
the State of New York, the New York State Osteopathic Society or a
county medi cal society referred to in subparagraph (ii) of paragraph (c)
of this subdivision that establishes a conmttee; nor any agent,
servant, representative or enployee that provides service to any such
comrmittee or society, shall be liable for damages to any person for any
action taken by such conmittee, society, nenber, agent, servant,
representative or enpl oyee provided that such action was taken w thout
malice and within the scope of such individual's or entity's function in
relation to such conmttee.

** NB Repeal ed July 1, 2028

** (iii) The conmttee, in conjunction with the director of the office
of professional nedical conduct, shall devel op appropriate consent forns
and di scl osure proceedi ngs as may be necessary under any federal
statute, rule or regulation in order to pernmt the disclosure of the
i nformati on as nmay be required under clauses (B) and (C) of subparagraph



(i) of this paragraph.

** NB Repeal ed July 1, 2028

**(iv) Except as provided in this paragraph and notw t hstandi ng any
ot her provision of law, neither the proceedi ngs nor the records of any
such physician comrittee shall be subject to disclosure under article
thirty-one of the civil practice |law and rul es nor shall any nenber of
any such committee nor any person in attendance at any such neeting be
required to testify as to what transpired thereat.

** NB Repeal ed July 1, 2028

* NB Expires July 1, 2028

(h) The office of professional nedical conduct shall post on its
website information on patients' rights and reporting options under this
subdi vi si on regardi ng professional msconduct, which shall specifically
i nclude information on reporting instances of m sconduct involving
sexual harassnment and assault. Al physicians' practice settings shal
conspi cuously post signage, visible to their patients, directing such
patients to the office of professional medical conduct's website for
i nformati on about their rights and how to report professional
m sconduct .

12. Summary action. (a) Wenever the conm ssioner, (i) after being
presented with information indicating that a |licensee is causing,
engaging in or maintaining a condition or activity which has resulted in
the transm ssion or suspected transmssion, or is likely to lead to the
transm ssi on, of conmuni cabl e di sease as defined in the state sanitary
code or HHV/AIDS, by the state and/or a |l ocal health departnment and if
in the conm ssioner's opinion it would be prejudicial to the interests
of the people to delay action until an opportunity for a hearing can be
provi ded in accordance with the prehearing and hearing provisions of
this section; or (ii) after an investigation and a recomendati on by a
commttee on professional conduct of the state board for professional
medi cal conduct, based upon a determ nation that a |icensee is causing,
engaging in or maintaining a condition or activity which in the
commi ssioner's opinion constitutes an i mm nent danger to the health of
the people, and that it therefore appears to be prejudicial to the
interests of the people to delay action until an opportunity for a
heari ng can be provided in accordance with the prehearing and hearing



provi sions of this section; the comm ssioner may order the |licensee, by
written notice, to discontinue such dangerous condition or activity or
take certain action inmediately and for a period of ninety days fromthe
date of service of the order. Wthin ten days fromthe date of service
of the said order, the state board for professional nedical conduct

shall comrence and regul arly schedul e such hearing proceedi ngs as
required by this section, provided, however, that the hearing shall be
conpleted within ninety days of the date of service of the order. To the
extent that the issue of immnent danger can be proven w thout the
attorney representing the office of professional nedical conduct putting
inits entire case, the conmttee of the board shall first determ ne
whet her by a preponderance of the evidence the |icensee is causing,
engaging in or maintaining a condition or activity which constitutes an
i mm nent danger to the health of the people. The attorney representing
the office of professional medical conduct shall have the burden of
going forward and provi ng by a preponderance of the evidence that the

| icensee's condition, activity or practice constitutes an inm nent
danger to the health of the people. The licensee shall have an
opportunity to be heard and to present proof. When both the office and
the |licensee have conpleted their cases with respect to the question of

i mm nent danger, the commttee shall pronptly nmake a recommendation to

t he conm ssioner on the issue of inmm nent danger and determ ne whet her
the sunmary order should be left in effect, nodified or vacated, and
continue the hearing on all the renaining charges, if any, in accordance
wi th paragraph (f) of subdivision ten of this section. Wthin ten days
of the committee's recomendation, the conm ssioner shall determ ne

whet her or not to adopt the commttee's reconmmendations, in whole or in
part, and shall leave in effect, nodify or vacate his summary order. The
state board for professional nedical conduct shall neke every reasonable
effort to avoid any delay in conpleting and determ ning such
proceedings. If, at the conclusion of the hearing, (i) the hearing
committee of the board finds the licensee guilty of one or nore of the
charges which are the basis for the summary order, (ii) the hearing
commttee determ nes that the sunmary order continue, and (iii) the
ninety day termof the order has not expired, the summry order shal
remain in full force and effect until a final decision has been rendered
by the conmttee or, if reviewis sought, by the adm nistrative revi ew



board. A sunmary order shall be public upon issuance.

(b) When a |licensee has pl eaded or been found guilty or convicted of
commtting an act constituting a felony under New York state |aw or
federal law, or the law of another jurisdiction which, if commtted
within this state, would have constituted a felony under New York state
| aw, or when a |icensee has been charged with conmtting an act
constituting a felony under New York state or federal |aw or the | aw of
anot her jurisdiction, where the |icensee's alleged conduct, which, if
committed within this state, would have constituted a fel ony under New
York state law, and in the conm ssioner's opinion the |licensee's all eged
conduct constitutes an i mm nent danger to the health of the people, or
when the duly authorized professional disciplinary agency of another
jurisdiction has made a finding substantially equivalent to a finding
that the practice of nedicine by the licensee in that jurisdiction
constitutes an inmm nent danger to the health of its people, or when a
| i censee has been disciplined by a duly authorized professional
di sci plinary agency of another jurisdiction for acts which if commtted
in this state woul d have constituted the basis for sunmary action by the
commi ssi oner pursuant to paragraph (a) of this subdivision, the
commi ssioner, after a recomendation by a committee of professional
conduct of the state board for professional medical conduct, may order
the licensee, by witten notice, to discontinue or refrain from
practicing nedicine in whole or in part or to take certain actions
aut hori zed pursuant to this title i mediately. The order of the
commi ssi oner shall constitute sunmary action against the |icensee and
beconme public upon issuance. The sunmmary suspension shall remain in
effect until the final conclusion of a hearing which shall comrence
Wi thin ninety days of the date of service of the conmm ssioner's order,
end within ninety days thereafter and otherw se be held in accordance
wi th paragraph (a) of this subdivision, provided, however, that when the
commi ssioner's order is based upon a finding substantially equivalent to
a finding that the practice of medicine by the Iicensee in another
jurisdiction constitutes an inm nent danger to the health of its people,
the hearing shall comence within thirty days after the disciplinary
proceedings in that jurisdiction are finally concluded. If, at any tineg,
the felony charge is dism ssed, withdrawn or reduced to a non-fel ony
charge, the conm ssioner's sunmmary order shall term nate.



13. (a) Tenporary surrender. The |icense and registration of a
| i censee who nay be tenporarily incapacitated for the active practice of
medi ci ne and whose al |l eged incapacity has not resulted in harmto a
patient may be voluntarily surrendered to the board for professional
medi cal conduct, which may accept and hol d such |icense during the
period of such alleged incapacity or the board for professional nedical
conduct may accept the surrender of such |license after agreenent to
conditions to be net prior to the restoration of the license. The board
shall give pronpt witten notification of such surrender to the division
of professional |icensing services of the state educati on departnent,
and to each hospital at which the |icensee has privileges. The |icensee
whose license is so surrendered shall notify all patients and al
persons who request nedical services that the |icensee has tenporarily
wi t hdrawn fromthe practice of nedicine. The licensure status of each
such licensee shall be "inactive" and the |icensee shall not be
authorized to practice nedicine. The tenporary surrender shall not be
deened to be an adm ssion of disability or of professional m sconduct,
and shall not be used as evidence of a violation of subdivision seven or
ei ght of section sixty-five hundred thirty of the education | aw unless
the licensee practices while the license is "inactive". Any such
practice shall constitute a violation of subdivision twelve of section
sixty-five hundred thirty of the education |aw. The surrender of a
| i cense under this subdivision shall not bar any disciplinary action
except action based solely upon the provisions of subdivision seven or
ei ght of section sixty-five hundred thirty of the education | aw and
where no harmto a patient has resulted, and shall not bar any civil or
crimnal action or proceedi ng which m ght be brought w thout regard to
such surrender. A surrendered |license shall be restored upon a show ng
to the satisfaction of a coomittee of professional conduct of the state
board for professional nedical conduct that the |icensee is not
i ncapacitated for the active practice of medicine provided, however,
that the committee nay inpose reasonable conditions on the |icensee, if
it determned that due to the nature and extent of the licensee's fornmer
i ncapacity such conditions are necessary to protect the health of the
peopl e. The chairperson of the conmttee shall issue a restoration order
adopting the decision of the commttee. Pronpt witten notification of



such restoration shall be given to the division of professional
| i censing services of the state educati on departnment and to al
hospitals which were notified of the surrender of the license.

(b) Permanent surrender. The |icense and registration of a |licensee
who nay be permanently incapacitated for the active practice of
nmedi ci ne, and whose al |l eged i ncapacity has not resulted in harmto a
patient, nmay be voluntarily surrendered to the board for professional
medi cal conduct. The board shall give pronpt witten notification of
such surrender to the division of professional |icensing services of the
state education departnent, and to each hospital at which the |licensee
has privileges. The |icensee whose license is so surrendered shal
notify all patients and all persons who request nedical services that
the |licensee has permanently withdrawn fromthe practice of nedicine.
The permanent surrender shall not be deemed to be an adm ssion of
disability of or professional m sconduct, and shall not be used as
evi dence of a violation of subdivision seven or eight of section
sixty-five hundred thirty of the education | aw. The surrender shall not
bar any civil or crimnal action or proceedi ng which m ght be brought
wi t hout regard to such surrender. There shall be no restoration of a
| i cense that has been surrendered pursuant to this subdivision.

14. Reports. The board shall prepare an annual report for the
| egi sl ature, the governor and ot her executive offices, the nedical
prof essi on, nedi cal professional societies, consuner agencies and ot her
i nterested persons. Such report shall include, but shall not be limted
to, a description and analysis of the adm nistrative procedures and
operations based upon a statistical summary relating to (i) discipline,
(ii) conplaint, investigation, and hearing backlog and (iii) budget.

I nformation provided for these sections shall be enunerated by regional
office of the office of professional nedical conduct.

* 15. The conmm ssioner shall make grants to any physician commttee as
referred to in subparagraph (ii) of paragraph (c) of subdivision el even
of this section to fund the operations of such commttee during the
aut hori zed denonstration period. Gants shall be awarded pursuant to an
expendi ture plan devel oped by the sponsoring organi zation in
consultation with, and approved by the conm ssioner. No funds shall be
made avail able unl ess the commttee's procedures have been approved by



t he conm ssioner pursuant to paragraph (g) of subdivision eleven of this
secti on.
* NB Repealed July 1, 2028

16. Liability. Notw thstanding any other provision of |aw, persons who
assi st the departnent as consultants, expert w tnesses, adm nistrative
officers or nonitors in the investigation, prosecution or hearing of
al | eged professional msconduct, licensure natters, restoration
proceedi ngs, probation, or crimnal prosecutions for unauthorized
practice, shall not be liable for damages in any civil action or
proceeding as a result of such assistance, except upon proof of actual
mal i ce. The attorney general shall defend such persons in any such
action or proceeding, in accordance with section seventeen of the public
of ficers | aw

17. Monitoring. (a) A licensee nmay be ordered to have his or her
practice nonitored by another appropriate |icensee after investigation
and revi ew pursuant to paragraph (a) of subdivision ten of this section,
if there is reason to believe that the licensee is unable to practice
medicine with reasonable skill and safety to patients.

(b) The director of the office of professional nedical conduct, after
consultation with the executive secretary, shall direct counsel to
prepare a notice detailing the reasonabl e cause and a copy of the notice
shall be served on the |icensee. The matter shall be presented to a
commttee on professional conduct by an attorney for the departnent and
the |licensee shall have the opportunity to be heard by such comittee
and may be represented by counsel. A stenographic record of the
proceedi ng shall be nade. Service of the notice shall be in accordance
with the nethods of service authorized by paragraph (d) of subdivision
ten of this section.

(c) If the commttee determ nes that reasonabl e cause exists as
specified in paragraph (a) of this subdivision and that there is
insufficient evidence for the matter to constitute m sconduct as defined
in sections sixty-five hundred thirty and section sixty-five hundred
thirty-one of the education |aw, the conmittee may issue an order
directing that the |licensee's practice of medicine be nonitored for a
period specified in the order, which shall in no event exceed one year,



by a |licensee approved by the director, which may include nenbers of
county medi cal societies or district osteopathic societies designated by
t he conmi ssioner. The |icensee responsible for nonitoring the |icensee
shall submt regular reports to the director. If the licensee refuses to
cooperate with the |licensee responsible for nonitoring or if the
nonitoring |icensee submits a report that the |icensee is not practicing
medi cine with reasonable skill and safety to his or her patients, the
comrittee nay refer the matter to the director for further proceedi ngs
pursuant to subdivision ten of this section. An order pursuant to this
par agr aph shall be kept confidential and shall not be subject to

di scovery or subpoena, unless the |icensee refuses to conply with the

or der.

(d) A licensee may not seek the appointnment of a nonitor pursuant to
this subdivision in lieu of an order issued pursuant to subdivision
seven of this section or a disciplinary proceedi ng pursuant to
subdi vision ten or twelve of this section.

18. (a) The director shall have the authority to nonitor physicians,
physi ci an's assistants and specialist's assistants who have been pl aced
on probation pursuant to a determ nation of professional m sconduct by
t he board. During such period of probation, the director, or his or her
designee, as provided in the order of the board, and after consultation
with the executive secretary, (i) may review the professiona
performance of the licensee by randomy selecting office records,
patient records and hospital charts, (ii) may require periodic visits by
the licensee to a nenber of the state board for professional nedical
conduct or an enployee of the office of professional medical conduct,
(iii) may require the licensee to obtain an appropriate nonitor,
approved by the director, to nonitor the |licensee's practice, (iv) nmay
require an audit of the licensee's billings for services rendered during
probation, (v) may require the |icensee to subnmt on a random basis to
tests for the presence of al cohol or drugs, (vi) may require the
| icensee to obtain additional training prior to conpletion of the
probation, (vii) may require the licensee to work in a supervised
setting, (viii) may require, as a condition of the |licensee's continued
practice, that the |icensee undergo therapy and/ or treatnent approved
and nonitored by the director, (ix) nmay require that the |licensee conply



with the requirenents of the penalty inposed, and (x) may inpose upon
the |licensee such additional requirenments as reasonably relate to the
m sconduct found or are necessary to protect the health of the people
pursuant to regulation. The director is authorized to del egate sonme or
all of the foregoing responsibilities to designated county nedi cal
societies and district osteopathic societies.

(b) Any health care provider |icensed pursuant to this chapter or the
education |aw, hospital licensed pursuant to article twenty-ei ght of
this chapter or medical school that participates in a nonitoring or
renmedi ati on program pursuant to this subdivision and subdi vi sion
seventeen of this section shall not be liable for the negligence of the
nonitored |icensee in providing medical care pursuant to a nonitoring
program However, this paragraph does not dimnish the participating
provider's, hospital's or school's liability for failure to exercise
reasonabl e care in properly carrying out its responsibilities under the
program The nonitored |licensee shall be required to naintain nedical
mal practi ce i nsurance coverage with limts no less than two mllion
dol l ars per occurrence and six mllion dollars per policy year.

19. Upon receipt of information that indicates a |icensee may be in
violation of the ternms or conditions of probation, the director of the
of fice of professional nedical conduct shall conduct an investigation.
If the director determnes that a |licensee nmay have viol ated probation,
the director shall give notice by letter to the |icensee of the facts
form ng the basis of the alleged violation of probation by the |icensee,
that the licensee has a right to a hearing and may be represented by
counsel. If the licensee does not dispute the facts form ng the basis of
the alleged violation of probation within twenty days of the date of the
letter, the director shall submt the matter to a conmmittee on
prof essi onal conduct for its review and determination. If within twenty
days of the date of the letter, the |icensee disputes any of the facts
form ng the basis of the alleged violation of probation, the |icensee
shall be afforded a hearing before a comrttee on professional conduct
to hear and nmeke findings of fact, conclusions of |aw and a
determ nation. A stenographic record of the hearing shall be made. The
committee, after providing a |licensee with an opportunity to be heard,
shal | determ ne whether the |icensee has viol ated probation and shal



i npose an appropriate penalty as defined in section two hundred thirty-a
of this title. In determ ning the appropriate penalty, the conmttee
shal | consider both the violation of probation and the prior

adj udi cati on of m sconduct. The chairperson of the commttee shall issue
an order adopting the decision of the commttee on professional conduct.
The order nay be reviewed by the adm nistrative review board for

pr of essi onal nedi cal conduct.



