§ 1389-b. Powers of the commi ssioner. 1. (a) The departnent shall be
responsi bl e for assessing (i) serious health problens at and in the
i mmedi ate vicinity of inactive hazardous waste disposal sites and (ii)
any health problens deened by the departnment to be related to conditions
at such sites.

(b) Section eight of the court of clains act or any other provision of
law to the contrary notw thstanding, the state shall be inmune from
liability and action with respect to any act or om ssion done in the
di scharge of the departnent's responsibility pursuant to this title;
provi ded, however, that this subdivision shall not limt any liability
whi ch may ot herwi se exist for unlawful, willful or malicious acts or
om ssions on the part of the state, state agencies, their officers,
enpl oyees or agents, or for ownership or responsibility for the disposal
of hazardous waste, including the cost of cleanup, pursuant to this
section or section 27-1313 of the environnental conservation |aw.

2. \Whenever there is a condition dangerous to life or health resulting
froman inactive hazardous waste disposal site, the conm ssioner shal
i mmedi ately declare the existence of such condition. After the issuance
of any such declaration and throughout the tine period during which such
a declaration is effective, the departnent shall be responsible for (a)
nonitoring such inactive hazardous waste di sposal sites, (b) approving
proposed i nactive hazardous waste disposal site renedial prograns for
such sites and (c) certifying the conpletion of inactive hazardous waste
di sposal site renedi al progranms for such sites.

3. (a) Wienever the commi ssioner has issued such a declaration and
t hroughout the tine period during which such a declaration is effective,
t he conm ssioner nmay request the conmm ssioner of environnental
conservation pursuant to paragraph (b) of subdivision five of this
section and within the funds available to the departnent of
envi ronnment al conservation to devel op an inactive hazardous waste
di sposal site renedi al programfor such site and/or, in addition to any
ot her powers he nmay have, order the owner of such site and/or any person
responsi bl e for the disposal of hazardous wastes at such site (i) to
devel op an inactive hazardous waste di sposal site renedial programfor
such site subject to the approval of the departnent and (ii) to



i npl ement such programwithin reasonable tinme limts specified in the
order. Such order shall supersede any order issued by the conm ssioner
of environnental conservation pursuant to section 27-1313 of the
envi ronment al conservation | aw

(b) Whenever the comm ssioner has issued such a declaration and
further finds that it would be prejudicial to the public interest to
delay action until an opportunity for a hearing can be provided pursuant
tothis title, the departnment nmay request, pursuant to paragraph c of
subdi vision five of this section and within the funds available to the
department of environnental conservation, the departnent of
envi ronnmental conservation to devel op and inpl enent an inactive
hazar dous waste di sposal site renedial programfor such site. The
finding required pursuant to this paragraph may be made by the
comi ssi oner on an ex parte basis subject to judicial review

4. Any order issued pursuant to subdivision three of this section
shall be issued only after notice and the opportunity for hearing is
provi ded to the persons who nmay be the subject of such order. The
commi ssi oner shall determ ne which persons are responsi ble pursuant to
sai d subdi vision according to applicable principles of statutory or
comon law liability. Such persons shall be entitled to raise any
statutory or common | aw defenses at any such hearing and such defenses
shall have the sane force and effect at such hearings as they woul d have
in a court of law. In the event a hearing is held, no order shall be
i ssued by the comm ssioner under subdivision three of this section until
a final decision has been rendered. Any such order shall be reviewable
pursuant to article seventy-eight of the civil practice law and rul es
within thirty days after service of said order. The conmm ssi oner nay
request the participation of the attorney general in such hearings.

5. (a) Wienever a person ordered to elimnate a condition dangerous to
life or health has failed to do so within the tinme specified in the
order, the departnent of environnental conservation shall devel op and
i mpl enment or cause to be inplenmented, pursuant to a nmenorandum of
under st andi ng bet ween t he departnent and the departnent of environnental
conservation, an inactive hazardous waste disposal site renedi al program
for such site. The expense of devel opi ng and i npl enenting such renedi a



program by the departnent, the departnment of environnmental conservation
or any other state agency shall be paid by the person to whomthe order
was i ssued.

(b) I'n the event that the comm ssioner has issued a declaration that
hazar dous wastes at a site constitute a condition dangerous to life or
heal th, but after a reasonable attenpt to determ ne who may be
responsible is either unable to determ ne who nay be responsible, or is
unable to | ocate a person who may be responsible, the departnent of
envi ronnment al conservation nay devel op and i npl enment an inactive
hazar dous waste di sposal site remedial programfor such site. The
commi ssi oner shall make every effort, in accordance with the
requi renents for notice, hearing and review provided for in this title,
to secure appropriate relief fromthe owner of such site and/or any
person responsi ble for the disposal of hazardous wastes at such site,

i ncluding, but not limted to, devel opnent and inpl enmentation of an

i nactive hazardous waste disposal site remedial program paynent of the
cost of such a program recovery of any reasonabl e expenses incurred by
the state, noney danages and penalties.

(c) Whenever the comm ssioner has made a declaration and finding
pursuant to paragraph (b) of subdivision three of this section the
departnment may request the departnment of environnmental conservation to
devel op and i npl enment an inactive hazardous waste di sposal site renedial
programto contain, alleviate or end the threat to |ife or health. The
commi ssi oner shall make every effort, in accordance with the
requi renents for notice, hearing and review provided for in this title,
to secure appropriate relief fromthe owner or operator of such site and
any person responsible for the disposal of hazardous wastes at such
site, including but not limted to, devel opnent and inplenmentation of an
i nactive hazardous waste disposal site remedial program paynment of the
cost of such a program recovery of any reasonabl e expenses incurred by
the state, noney danages and penalties.

6. Nothing contained within this section shall be construed as
inmpairing or in any nmanner affecting the right or jurisdiction of the
attorney general to seek appropriate relief pursuant to his statutory or
comon | aw authority.



7. If the person failing to conply with such order to elimnate a
condition dangerous to |life or health is a nunicipality, conmm ssion or
political subdivision of the state, the conptroller shall, upon
certification by the departnent subject to the approval of the director
of the division of the budget of the expense of any action taken by the
departnment, the departnent of environnmental conservation or any other
state agency pursuant to subdivision five of this section and upon
notification to the affected person, deduct and w thhold fromthe next
succeedi ng al l ot nents, paynents or apportionnments of |ocal assistance
aid, other than education aid, to such nunicipality, conmm ssion or
political subdivision of the state an anbunt or anounts equal to the
anount expended by the departnent, the departnent of environnental
conservation or any other state agency and not paid. Prior to such
approval by the director of the division of the budget, the director
shall (a) devel op a schedul e of deductions and withhol dings that wll
ensure the continuity of essential services by such nunicipality,
commi ssion or political subdivision of the state and (b) give thirty
days witten notice of such deductions and wi t hhol dings to the speaker
and mnority |eader of the assenbly, the najority and mnority | eaders
of the senate and the chairnen and ranking mnority nenbers of the
senate finance comrttee and the assenbly ways and neans committee. Such
deductions or withholdings will in no case take effect before one ful
fiscal year of the affected person after the date of such approval by
the director of the division of the budget shall have el apsed. The
state, by virtue of such deductions or wthhol dings, shall not be
obligated to pay any additional or increased allotnents, paynents or
apportionnments of state aid. Allotnents, paynents or apportionments
wi t hhel d pursuant to this subdivision shall be credited to the general
fund of the state.

8. Moneys for actions taken or to be taken by the departnent, the
departnment of environnental conservation or any other state agency in
connection with the elimnation of conditions dangerous to life or
heal t h pursuant to subdivision five of this section, including any
i nspection or sanpling of wastes, soils, air, surface water and
groundwat er done upon behal f of a state agency whether or not such
action is taken prior to the issuance of a declaration pursuant to



subdi vision two of this section, shall be payable directly to such
agencies fromthe hazardous waste renedi al fund pursuant to section
ni nety-seven-b of the state finance |aw.



