8§ 634. Alternative project delivery contracts. 1. Notw thstandi ng any
provision of lawto the contrary, including but not limted to section
seventy-two hundred ten of the education law, and in conformty with the
requirenents of this article, for any public work undertaken pursuant to
a project |abor agreenent the trust nay use alternative project delivery
contracts, provided that the authority to advertise a request for
qualification in accordance with this section shall expire five years
after the effective date of this section

(a) A contractor selected by the trust to enter into an alternative
project delivery contract nmay be selected through a two-step nethod, as
fol | ows:

(1) Step one. The first step shall be the generation of a |ist of
responding entities that have denonstrated the general capability to
performthe alternative project delivery contract. Such l|ist shal
consi st of a specified nunber of responding entities, as determ ned by
the trust, and shall be generated based upon the trust's revi ew of
responses to a publicly advertised request for qualifications. The
trust's request for qualifications shall include a general description
of the public work, the maxi mum nunber of responding entities to be
i ncl uded on such list, the selection criteria to be used and the
rel ati ve wei ght of each criteria in generating such list. Such selection
criteria shall include the qualifications and experience of the entity
or teamof entities, organization, denonstrated responsibility, ability
of the entity or teamof entities or of a nmenber or nenbers of the
entity or teamof entities to conply with applicable requirenents,

i ncluding the provisions of articles one hundred forty-five, one hundred
forty-seven and one hundred forty-eight of the education |aw, past
record of conpliance with the |abor |aw, and such other qualifications
the trust deens appropriate, which may include but are not limted to
proj ect understandi ng, financial capability and record of past
performance. The trust shall evaluate and rate all responding entities
to the request for qualifications. Based upon such ratings, the trust
shall list the responding entities that shall receive a request for
proposal s i n accordance with subparagraph two of this paragraph. To the
extent consistent with applicable federal law, the trust shall consider,
when awar di ng any contract pursuant to this section, the participation
of (i) responding entities that are certified as mnority or wonen owned



busi ness enterprises pursuant to article fifteen-A of the executive | aw,
or certified pursuant to local law as nmnority or wonen owned busi ness
enterprises, (ii) small business concerns identified pursuant to
subdi vi sion (b) of section one hundred thirty-nine-g of the state
finance law, and (iii) business concerns that provide econom c
opportunities for I ow and very | owincone persons in accordance with
section three of the federal housing and urban devel opnent act of

ni net een hundred si xty-eight, as anmended, or any successor provision. In
addition, nothing in this section shall be deened to supersede any
prequalification policies adopted by the trust pursuant to section siXx
hundred thirty-three of this article.

(2) Step two. The second step shall be the selection of the proposal
which is the best value to the trust. The trust shall issue a request
for proposals to the responding entities |isted pursuant to subparagraph
one of this paragraph. If such a responding entity consists of a team of
separate entities, the entities that conprise such a teamshall remain
unchanged fromthe responding entity as |isted pursuant to subparagraph
one of this paragraph unless otherw se approved by the trust. The
request for proposals shall set forth the public work's scope of work,
and other requirenents, as determ ned by the trust, which nmay include
separate goals for work under the contract to be performed by busi nesses
certified as mnority or wonen owned busi ness enterprises pursuant to
article fifteen-A of the executive law, or certified pursuant to | ocal
law as mnority or wonen owned business enterprises, or goals
established pursuant to section three of the federal housing and urban
devel opnment act of nineteen hundred sixty-eight, as amended, or any
successor provision, if applicable. The request for proposals shall also
specify the criteria to be used to evaluate the responses and the
rel ati ve wei ght of each of such criteria. Such criteria shall include:
the quality of the proposal's solution; the qualifications and
experience of the proposer; the proposal's cost, which may include
factors that may be considered individually or in the aggregate, such as
t he proposed cost of design phase work, the proposed cost of
construction phase work, or cost factors relating to construction phase
wor k, as applicable; and other factors deened pertinent by the trust,
whi ch may include, but shall not be limted to, the proposal's manner
and schedul e of project inplenmentation, the proposer's ability to



conplete the work in a tinely and satisfactory nmanner, maintenance costs
of the conpleted public work, maintenance of traffic approach, and
comunity inmpact. The trust may engage in negotiations or other

di scussions with all qualified vendors that have expressed interest,
provi ded that the trust naintains a witten record of the conduct of
negoti ati ons or discussions and the basis for every determ nation to
continue or suspend negotiations, and further provided that if the trust
determ nes for a particular contract or for a particular type of
contract that it is in the trust's best interest to negotiate or enter
into discussions with fewer proposers, it nay nmake such a determ nation
inwiting. If the trust enters into such negotiations, the trust shal
allow all proposers to revise their proposal s upon concl usi on of
negoti ati ons, and the trust shall evaluate the proposers' revised
proposal s using the criteria included in the request for proposals. Any
contract awarded pursuant to this section shall be awarded to a
responsi ve and responsi bl e proposer, which, in consideration of these
and other specified criteria deened pertinent, offers the best value as
determ ned by the trust. The request for proposals shall include a
statenent that proposers shall designate in witing those portions of

t he proposal that contain trade secrets or other proprietary informtion
that are to remain confidential, so that the naterial designated as
confidential shall be readily separable fromthe proposal. Nothing in

t his subdivision shall be construed to prohibit the trust from
negotiating final contract ternms and conditions including cost. All
proposal s submtted shall be scored according to the criteria listed in
the request for proposals and such final scores shall be published on
the trust's website after the date upon which such contract may be

i mpl ement ed.

(b) The trust, in awarding an alternative project delivery contract to
a contractor offering the best value may use the follow ng types of
contracts:

(1) a cost-plus not to exceed guaranteed maxi mum price form of
contract in which the trust shall be entitled to nonitor and audit al
costs. In establishing the schedul e and process for determning a
guar ant eed maxi mum price, the contract between the trust and the
contractor shall include ternms specifying the price for the design phase
of the work, the scope of the work, and any applicable cost factors



relating to construction phase work that were included in the
contractor's proposal. A fair and reasonabl e guaranteed maxi mum price
for the construction phase of the work, or portions of the construction
phase of the work, may be agreed to as one or nore anmendnents to such
contract based on devel opnents in the design of the project that occur
after such contract is executed. Each guaranteed naxi mum price anmendnent
shall: (i) describe the scope of the portion of the construction phase
wor k subject to the amendnent, the cost of perform ng such work, and the
maxi mum costs of any contingencies related to such work, (ii) include a
detailed line itemcost breakdown, (iii) include a list of all draw ngs,
speci fications and other information on which the guaranteed maxi mum
price is based, (iv) include the dates of substantial and final
conpl eti on on which the guaranteed maxi mum price is based, as
applicable, and (v) include a schedule of unit prices. The trust shal
maintain a witten record of each guaranteed maxi mum price anmendnent,
whi ch shall include a sunmary of the negotiation process and a
description of the rel evant devel opnents in the design of the project,
i ndependent cost estimates prepared by or on behalf of the trust, as
required pursuant to a policy established by the trust, the contractor's
actual cost schedules and unit prices, and any other factors that the
trust considered. If the trust and the contractor cannot agree upon a
guar ant eed maxi mum price for one or nore portions of construction phase
work, the trust may direct the contractor to assign all or a portion of
the duties and rights under such alternative project delivery contract
to anot her responsive and responsi bl e proposer pursuant to subparagraph
two of paragraph (a) of this subdivision that offered the best val ue of
t he renmai ning proposers and that will agree to accept such assignnent.
Thi s subparagraph shall not be deened to prohibit the use of any
contract terns or procedures pursuant to any other provision of |aw,
including but not limted to provisions included in this article;

(2) a lunmp sumcontract in which the contractor agrees to accept a set
dol lar anpbunt for a contract which conprises a single bid wthout
provi ding a cost breakdown for all costs such as for equi pnent, | abor,
materials, as well as such contractor's profit for conpleting all itens
of work conprising the public work;

(3) incentive paynents identified in the text of the contract for
per f ormance objectives; or



(4) a conbination of elenments of the contract types listed herein.

2. Al alternative project delivery contracts entered into pursuant to
this section shall include a clause requiring that any professional
services regulated by articles one hundred forty-five, one hundred
forty-seven and one hundred forty-eight of the education |aw shall be
performed and stanped and seal ed, where appropriate, by a professional
| icensed in accordance with the appropriate article.

3. The subm ssion of a proposal or responses or the execution of an
alternative project delivery contract pursuant to this article shall not
be construed to be a violation of section six thousand five hundred
twel ve of the education | aw

4. Each alternative project delivery contract entered into by the
trust pursuant to this article shall conply with the objectives and
goals relating to the performance of design and construction services hy
mnority and wonen owned busi ness enterprises pursuant to section 6-129
of the admi nistrative code of the city of New York, or, for projects or
public works receiving federal aid, applicable federal requirenents for
di sadvant aged busi ness enterprises or mnority and wonmen owned busi ness
enterprises and section three of the federal housing and urban
devel opnent act of nineteen hundred sixty-eight, as anmended, or any
successor provision, if applicable.

5. (a) Notwi t hstanding any provision of lawto the contrary, al
rights or benefits, including terns and conditions of enploynment, and
protection of civil service and collective bargaining status of al
enpl oyees of NYCHA and the trust solely in connection with the use of an
alternative project delivery contract pursuant to this section shall be
preserved and pr ot ect ed.

(b) The use of alternative project delivery contracts pursuant to this
section shall not result in the (1) displacenment of any currently
enpl oyed worker of NYCHA or |oss of position, including partial
di spl acenent such as a reduction in the hours of non-overtinme work,
wages or enpl oynent benefits, or result in the inpairnent of existing
col | ective bargaining agreenents to which NYCHA is a party, or (2)



transfer of existing duties and functions related to mai ntenance and
operations currently performed by existing enployees of NYCHA to a
contractor.

(c) Enployees of the trust and NYCHA serving in positions in newWy
created titles shall be assigned to the appropriate bargaining unit.
Not hi ng contained in this section shall be construed to affect (1) the
exi sting rights of enployees of NYCHA pursuant to an existing collective
bar gai ni ng agreenent, (2) the existing representational relationships
anong enpl oyee organi zati ons representing enpl oyees of NYCHA, or (3) the
bar gai ni ng rel ati onshi ps bet ween NYCHA and such enpl oyee organi zati ons.

(d) Wthout limting contractors' obligations under alternative
project delivery contracts to issue their own initial certifications of
substantial conpletion and final conpletion, public enployees of the
trust shall review and determ ne whether the work perfornmed by
contractors is acceptabl e and has been perforned in accordance with the
applicable alternative project delivery contracts, and if such public
enpl oyees so determ ne, such public enployees shall accept contractors
substantial or final conpletion of the public works as applicable.
Performance by public enployees of the trust of any review described in
this subdivision shall not be construed to nodify or limt contractors
obligations to performthe work in strict accordance with the applicable
alternative project delivery contract or the contractors' or any
subcontractors' obligations or liabilities under any |aw.



