§ 3628. Erie County Medical Center Corporation. 1. (a) There is hereby
created a state board to be known as the Erie County Medical Center
Cor poration, which shall be a body corporate and politic constituting a
public benefit corporation.

(b) The corporation shall be governed by fifteen voting directors, of
whom ei ght directors shall be appointed by the governor and seven
directors shall be appointed by the county executive of the county of
Eri e. The governor shall make appointnents to the corporation as
follows: three directors froma recommendati on subnmtted by the county
executive of the county of Erie; three directors froma reconmendati on
submtted by the |legislature of the county of Erie; one director, who
shall be a resident of the county of Erie, froma recomrendation
submtted by the tenporary president of the senate; and one director,
who shall be a resident of the county of Erie, froma recomendati on
submtted by the speaker of the assenbly. The county executive of the
county of Erie shall nake seven appointnments to the board with the
advi ce and consent of the legislature of the county of Erie.

The ternms of the initial directors appointed by the governor shall be
five years for such directors appointed upon recommendati on of the
tenporary president of the senate and the speaker of the assenbly. The
terms of the initial directors appointed by the governor upon the
reconmendati on of the county executive of the county of Erie shall be
five years for one, four years for one, and three years for one. The
terms of the initial directors appointed by the governor upon the
reconmendati on of the |egislature of the county of Erie shall be four
years for two and three years for one. The terns of the initial
directors appointed by the county executive of the county of Erie shal
be one year for two of such directors, two years for three of such
directors, and three years for two of such directors.

(c) Each director shall possess a high degree of experience and
knowl edge in relevant fields and a high degree of interest in the
corporation. The appoi ntnent of any director to the corporation shall be
based in part on the objective of ensuring that the corporation includes
di verse and beneficial perspectives and experience, including, but not
limted to, those of business managenent, |aw, finance, nedical or other
heal t h professionals or both, health sector workers, the patient or



consuner perspective, and residence in the western New York conmunity.

2. There shall be four non-voting representatives, who shall include
the chief executive officer of the corporation appointed by the voting
directors of the board, one selected by the Erie county executive, one
selected by the nmpjority | eader of the Erie county |egislature, and one
menber selected by the mnority |eader of the Erie county |egislature.
Such representatives shall have all of the rights and powers of the
directors other than the right and power to vote, including, but not
limted to, the right to equal access to infornation.

3. Al directors and non-voting representatives shall continue to hold
office until their successors are appointed and qualify. Al subsequent
appoi ntments made upon the expiration of an initial termshall be for a
termof five years, and all appointees shall be eligible for
reappoi nt nent. Vacanci es occurring otherwi se than by expiration of term
of office shall be filled for the unexpired terns in the manner provided
for original appointnment. Menbers of the board may be renoved from
office by the board for inefficiency, neglect of duty, or m sconduct in
office after the board has given such nenber a copy of the charges
agai nst himor her and an opportunity to be heard in person or by
counsel in his or her defense, upon not |ess than ten days noti ce.

4. (a) The directors shall, by majority vote, select one of the
fifteen directors as the chairperson of the board. The chairperson shal
presi de over all neetings of the board and shall have such other duties
as the directors may provide.

(b) The voting directors and non-voting representatives of the
corporation shall receive no conpensation for their services, but shal
be reinbursed for all their actual and necessary expenses incurred in
connection with carrying out the purposes of this title.

(c) The powers of the corporation shall be vested in and shall be
exerci sed by the board at a neeting duly called and held, where a quorum
of eight directors is present. No action shall be taken by the
corporation except pursuant to the favorable vote of at |east eight
directors present at the neeting at which such action is taken.

(d) The nmenbers of the board or any conmittee thereof may participate



in a neeting of such board or cormttee by neans of a conference

t el ephone or simlar comuni cations equi pnent allow ng all persons
participating in the neeting to hear each other at the sane tineg;
partici pati on by such neans shall constitute presence in person at a
neet i ng.

(e) Any action required or permtted to be taken by the board or any
commttee thereof may be taken without a neeting if all nenbers of the
board or the commttee consent in witing to the adoption of a
resol ution authorizing the action. The resolution and the witten
consents thereto by the nenbers of the board or commttee shall be filed
with the mnutes of the proceedings of the board or committee.

5. The voting directors shall select and shall determ ne the salary
and benefits of the chief executive officer of the corporation. The
directors shall have the authority to discharge the chief executive
officer with or without cause; provided, however, that renoval w thout
cause shall not prejudice the contract rights, if any, of the chief
executive officer.

6. Notw thstandi ng any inconsistent provision of any general, special,
or local l|aw, ordinance, resolution, or charter, no officer, nenber, or
enpl oyee of the state or of any public corporation shall forfeit his or
her of fice or enpl oynent by reason of his or her acceptance of
appoi ntnment as a director, non-voting representative, officer, or
enpl oyee of the corporation, nor shall service as such a director
non-voting representative, officer, or enployee be deened inconpatible
or in conflict with such office or enploynent; and provided further,
however, that no public officer elected to his or her office pursuant to
the laws of the state or any nunicipality thereof nay serve as a nenber
of the governing body of the corporation during his or her term of
of fice.

7. The corporation shall have a chief executive officer, a secretary,
a treasurer, and such other officers as the board shall fromtine to
time provide; such officers shall exercise the duties provided by the
board or by this title.



8. The corporation and its corporate existence shall continue until
term nated by | aw, provided, however, that no such term nation shal
take effect so long as the corporation shall have bonds or other
obl i gati ons outstandi ng, unless adequate provision has been nade for the
paynment or satisfaction thereof. Upon term nation of the existence of
the corporation, all of the rights and properties of the corporation
then remai ning shall pass to and vest in the county in such manner as is
or may be prescribed by |aw.

9. Contracts for works, construction, or purchases to which the
corporation is a party shall be subject to the provisions of article
five-A of the general nmunicipal |aw, except as provided in subdivisions
ten and el even of this section. In addition to the procedures prescribed
under section one hundred four of the general nunicipal |law for the
utilization of the terns of state contracts, the corporation may utilize
the ternms of a federal governnent general services contract where the
terms are to the advantage of the corporation and have been offered to
the corporation by the contractor. \Wen bids have al ready been received
by the corporation, no purchase under a federal government general
services contract shall be nmade, unless the purchase may be nmade upon
the sane terns, conditions, and specifications at a | ower price through
such contractor

10. It is the intent of the legislature that overall cost shall in al
cases be a major criterion in the selection of project devel opers for
award of contracts pursuant to this section and that, whenever
practical, such contracts shall be entered into through conpetitive
bi ddi ng procedures, as prescribed by sections one hundred one and one
hundred three of the general nmunicipal law. It is further the intent of
the |l egislature to acknow edge the highly conplex and innovative nature
of nmedi cal technol ogy and di agnostic and treatnent devices, the relative
newness of a variety of devices, processes, and procedures now
avai l abl e, the desirability of a single point of responsibility for the
devel opnment of nedical treatnment and diagnostic facilities, and the
econom ¢ and technical utility of contracts for nedical projects which
include in their scope various conbinations of design, construction,
oper ati on, managenent, or mai ntenance responsibility, or any conbination



t hereof , over prolonged periods of tine, and to acknow edge that, in
sonme instances, it may be beneficial to the corporation to award a
contract for a nedical project on the basis of factors other than cost
al one, including, but not limted to, facility design, system
reliability, efficiency, safety, and conpatibility with other elenments
of patient care. Accordingly, and notwi thstanding the provisions of any
general , special, or local law or charter, a contract for a nedical
project entered into between the corporation and any project devel oper
pursuant to this section may be awarded pursuant to public bidding in
conpliance with sections one hundred one and one hundred three of the
general nunicipal |aw or pursuant to the foll ow ng provisions for the
award of a contract based on an eval uation of proposals submitted in
response to a request for proposals prepared by or for the corporation:
(a) The corporation shall require that each proposal to be subnmtted
by a project devel oper include:
(i) information relating to the experience and expertise of the
proj ect devel oper on the basis of which said project devel oper purports
to be qualified to carry out all work required by a proposed contract;
the ability of the project devel oper to secure adequate financing; and
proposal s for project staffing, inplenentation of work tasks, and the
carrying out of all responsibilities required by a proposed contract;
(ii) a proposal clearly identifying and specifying all elenents of
costs whi ch woul d become charges to the corporation, in whatever form
in return for the fulfillnment by the project devel oper for the ful
lifetime of a proposed contract, including, as appropriate, but not
limted to, the cost of planning, design, construction, operation,
managenent, or nai ntenance, or any conbi nation thereof, of any facility,
and clearly identifying and specifying all elenments of revenue which
woul d accrue to the corporation fromthe operation of the facility or
device or fromany other source; provided that the corporation nay
prescri be the formand content of such proposal and that, in any event,
the project devel oper nust submt sufficiently detailed infornmation to
permit a fair and equitable eval uation by the corporation of such
proposal ; and provided, further, that the corporation may set maxi nmum
al lowable cost limts in any formin the request for proposals; and
(iii) such other information as the corporation nmay determ ne to have
a material bearing on its ability to evaluate any proposal in accordance



wi th this paragraph;

(b) Prior to the issuance of a request for proposals pursuant to this
subdi vi si on, the corporation shall publish notice of such issuance in at
| east one newspaper of general circulation. Concurrent with the
publication of such notice, a draft request for proposals shall be filed
with the county comm ssioner of health;

(c) Proposals received in response to such request for proposals shal
be eval uated by the corporation as to net cost or, if a net revenue is
proj ected, net revenue, and in a nmanner consistent with provisions set
forth in the request for proposals, and may be eval uated on the basis of
addi tional factors, including, but not limted to, the technical
eval uation of the medical project, including nedical facility, facility
design, systemreliability, energy balance, and efficiency. The
eval uati on of such proposals and the determ nation of whether or not a
proj ect devel oper is "responsible” may include, but shall not be limted
to, consideration, in a manner consistent with provisions set forth in
the request for proposals, of the record of the project devel oper in
conplying with existing |abor standards and recogni zing state and
federal |l y approved apprentice training prograns and consi deration of the
wi | i ngness of the project devel oper to provide for neani ngful
participation of mnority group persons and business enterprises in the
conduct of the work; and

(d) The corporation nay nmake a contract award to any responsi bl e
proj ect devel oper based on a determ nation by the corporation that the
sel ected proposal is nobst responsive to the request for proposals and
may negotiate with any project devel oper; provided, however, that, if
any award is made to any project devel oper whose total proposal does not
provi de either the | owest net cost, or, if a net revenue is projected,
the greatest net revenue, of any proposal received, the corporation
shal | adopt a resolution which includes particularized findings rel evant
to factors pursuant to paragraph (c) of this subdivision indicating that
the corporation's requirenents are net by award and that such action is
in the public interest.

Whenever the corporation enters into a contract pursuant to this
section for a nedical project which involves construction, the
provi sions of section two hundred twenty of the | abor |aw shall be



applicable to such construction work.

11. Every contract entered into between the corporation and a project
devel oper, pursuant to the provisions of paragraph (d) of subdivision
ten of this section, for a medical project involving construction of a
medi cal building by the project devel oper, shall contain provisions that
such building shall be constructed through construction contracts
awar ded t hrough conpetitive bidding in accordance with paragraphs (a)
through (g) of this subdivision; that the project devel oper or the
proj ect devel oper's construction subcontractor shall furnish a bond
guar ant eei ng pronpt paynent of noneys that are due to all persons
furni shing | abor and nmaterials pursuant to the requirenents of such
construction contracts, and that a copy of such paynent bond shall be
kept by the corporation and shall be open to public inspection;
provi ded, however, that the requirenents of this subdivision shall not
apply when the cost of such construction, exclusive of the cost of
nmedi cal equi pnent, apparatus, and devices, is less than five hundred
t housand dol | ars.

(a) The project devel oper shall advertise for bids for such
construction contracts in a daily newspaper having general circulation
in the county. Such advertisenment shall contain a statenent of the tine
and place where all bids received pursuant to such notice will be
publicly opened and read. An enpl oyee of the corporation shall be
designated to open the bids at the tinme and pl ace specified in the
notice. Al bids received shall be publicly opened and read at the tine
and place so specified. At least five days shall el apse between the
publication of such advertisenent and the date on which the bids are
opened.

(b) Except as otherw se provided in section two hundred twenty-two of
the | abor |aw, when the entire cost of constructing such buil ding,
excl usive of any nedi cal equi pnent, apparatus, or devices, exceeds five
hundred thousand dol | ars, the project devel oper shall prepare separate
specifications for the follow ng subdivisions of such work, so as to
permt separate and i ndependent bi ddi ng upon each subdi vi sion:

(i) plunbing and gas fittings;

(ii) steam heating, hot water heating, ventilating, and air
condi tioni ng apparatus; and



(iii) electric wiring and standard illum nating fixtures.

(c) After public conpetitive bidding, the project devel oper shal
award one or nore separate contracts for each of the above subdi vi sions
of such work, whenever separate specifications are required pursuant to
par agraph (b) of this subdivision, and one or nore contracts for the
remai nder of such work. The project devel oper nmay award such contracts
at different tinmes. Contracts awarded pursuant to this subdivision shal
be awarded by the project devel oper to the | owest responsible and
responsi ve bidder and shall be contracts of the project devel oper and
not of the corporation, which shall have no obligation or liabilities,
what soever, thereunder. The project devel oper shall have the
responsi bility for the supervision, coordination, and term nation of
such contracts, unless otherw se specified in contractual terns between
t he project devel oper and the corporation.

(c-1) Each bidder on a public work contract, where the preparation of
separate specifications is not required, shall submt with its bid a
separate sealed |ist that nanmes each subcontractor that the bidder wll
use to performwork on the contract, and the agreed-upon anmount to be
paid to each, for: (i) plunmbing and gas fitting, (ii) steam heating, hot
wat er heating, ventilating and air conditioning apparatus and (iii)
electric wiring and standard illumnating fixtures. After the low bid is
announced, the sealed list of subcontractors submtted with such | ow bid
shal | be opened and the nanmes of such subcontractors shall be announced,
and thereafter any change of subcontractor or agreed-upon anmount to be
paid to each shall require the approval of the public owner, upon a
showi ng presented to the public owner of legitinmate constructi on need
for such change, which shall be open to public inspection. Legitinate
construction need shall include, but not be limted to, a change in
proj ect specifications, a change in construction material costs, a
change to subcontractor status as determ ned pursuant to paragraph (e)
of subdivision two of section two hundred twenty-two of the | abor |aw,
or the subcontractor has becone otherwi se unwilling, unable or
unavail abl e to performthe subcontract. The sealed |ists of
subcontractors subnmtted by all other bidders shall be returned to them
unopened after the contract award.

(d) I'n determ ni ng whether or not a prospective contractor is
responsi bl e and responsive, the project devel oper may require that



prospective contractors:

(i) have adequate financial resources or the ability to obtain such
resour ces;

(ii) be able to conply with the required or proposed delivery or
per f ormance schedul e;

(iii) have a satisfactory record of perfornmance;

(iv) have the necessary organi zation, experience, operational
controls, and technical skills, or the ability to obtain them

(v) have the necessary production, construction, and technical
equi pnent and facilities, or the ability to obtain them and

(vi) be eligible to receive an award under applicable |aws and
regul ati ons and be ot herw se qualifi ed.

(e) The project devel oper may reject any bid of a bidder if the
proj ect devel oper determ nes the bidder to be non-responsible or the bid
non-responsi ve to the advertisenent for bids.

(f) The project developer may, in its discretion, reject all bids, nmay
revise bid specifications, and nay re-advertise for bids as provided in
this subdivision for original advertisenents.

(g) Only as used in this section:

(i) "project devel oper"™ means any private corporation, partnershinp,
limted liability conpany, or individual, or conbination thereof which
has subm tted a proposal in response to a request for proposals;

(ii) "construction" includes reconstruction, rehabilitation, or
i mprovenent, exclusive of the installation and assenbly of any nedi cal
equi pnent, apparatus, or device;

(iii) "medical building" neans that conponent of a nedical project
constituting appurtenant structures or facilities necessary to house or
render the renmining conponents of the nedical project operational.

Medi cal buil di ng does not include apparatus, equipnent, devices,
systens, supplies, or any conbination thereof; and

(iv) "medical project" neans any substantial durabl e apparatus,
equi pnent, device, or system or any conbination of the foregoing,

i ncludi ng services necessary to install, erect, or assenble the
foregoi ng, and any appurtenant structures or facilities necessary to
house or render the foregoing operational, to be used for the purpose of
care, treatment, or diagnosis of disease or injury or the relief of pain
and suffering of sick or injured persons. Medical projects do not



i ncl ude ordinary supplies and equi pnent expended or utilized in the
customary care and treatnent of patients.

12. (a) For purposes of applying section eighty-seven of the public
officers law to the corporation, the term"trade secrets” shall include
mar keti ng strategy or strategic marketing plans, anal yses, eval uations,
and pricing strategies or pricing conmtnents of the corporation
relating to business devel opnent, including strategic alliances and
contracts for nanaged care and ot her network arrangenents, capitation
contracts, and other simlar arrangenents relating to business
devel opnment which, if disclosed, would be likely to injure the
conpetitive position of the corporation.

(b) I'n addition to the matters listed in section one hundred five of
the public officers law, the corporation nay conduct an executive
session for the purpose of considering marketing strategy or strategic
mar ket i ng pl ans, anal yses, evaluations, and pricing strategies or
pricing commtnments of the corporation relating to busi ness devel opnent,
including strategic alliances and contracts for nmanaged care and ot her
networ k arrangenents, capitation contracts, and other simlar
arrangenents relating to business devel opnent which, if disclosed, would
be likely to injure the conpetitive position of the corporation.

13. The county shall provide the corporation with full funding of the
network's existing capital programfor the years two thousand four, two
t housand five, and two thousand six, as authorized in the county's two
t housand three capital budget.



