* § 1735. Certain contracts of the authority. 1. Notw thstanding the
provi si ons of paragraph b of subdivision one of section seventeen
hundred thirty-four of this title, the award of construction contracts
by the authority between July first, nineteen hundred ei ghty-nine and
June thirtieth, two thousand twenty-ei ght, shall not be subject to the
provi si ons of section one hundred one of the general nunicipal |aw.

2. Notice of the invitation for bids for contracts to be awarded
pursuant to this section shall state the tinme and place of the receipt
and openi ng of bids.

3. Al bidders shall submt to the authority, prior to the opening of
a bid for the award of a contract under this section, a sealed |ist
i dentifying the nanes of each subcontractor each contractor proposes to
utilize under the contract for the performance of the foll ow ng
subdi vi si ons of work:

a. Plunbing and gas fitting;

b. Steam heating, hot water heating, ventilating and air conditioning
apparatus; and

c. Electric wiring and standard illum nating fixtures.

The | ow bi dder shall specify in such |ist the estinated value to be
pai d each such subcontractor for the work to be perfornmed by such
subcontractor. After the authority has announced the | ow bidder at the
bi d opening, the authority shall open only such | ow bidder's separate
sealed list and shall read al oud such subcontractors listed therein. Al
such sealed |ists except those of the | ow bidder shall be returned
unopened to their respective contractors follow ng the awardi ng of a
contract.

4. The authority shall establish a conmttee to review and report on
contracts issued pursuant to this section and on the procedures and
nmet hodol ogy of the authority in awardi ng such contracts. The review
shall include, but not be limted to, the degree to which contractors



awar ded contracts pursuant to such paragraph, and the subcontractors
utilized by them utilize enpl oyees who are represented by | abor

organi zations, conply with existing | abor standards, maintain harnoni ous
| abor relations and recogni ze state approved apprentice prograns. The
committee shall, fromtinme to tinme, issue econom c and statistical
reports dealing with the costs of construction under this article. Such
reports shall deal with the costs of |abor, nmaterial, equipnent and
profit. The commttee shall have no authority to approve or di sapprove
contracts. The commttee shall be conposed of two representatives from
the authority, one representative fromthe board, two representatives
fromconstruction-related | abor organi zati ons and two representatives
fromthe construction industry, at |east one of whom shall be invol ved
in the subdivisions of work described in subdivision three of this
section. The president of the authority shall designate the nenbers of
the conmttee, provided, however, that the president shall designate the
representatives of |abor organizations froma |ist of names submtted by
the New York state AFL-CI O

5. In awarding contracts pursuant to this section the authority shall,
in addition to the factors set forth in subdivision three of section
seventeen hundred thirty-four of this title, consider the follow ng
factors when establishing a |ist of pre-qualified bidders for
construction work: (a) the degree to which a contractor or subcontractor
utilizes enpl oyees who are represented by a | abor organi zation; (b) the
absence of any intentional msrepresentation with regard to |ists of
subcontractors previously submtted pursuant to the provisions of
subdi vision two of this section; and (c) the record of the bidder in
conplying with existing |abor standards, nmaintaining harnoni ous | abor
rel ati ons and recogni zi ng state approved apprentice prograns.

6. The authority shall provide in its construction, erection or
alteration contracts which inplenent a five year educational facilities
capital plan a provision that shall require each contractor to nake
pronpt paynment to its subcontractors perform ng each subdivision of work
listed in subdivision three of this section. Wthin seven cal endar days
of the recei pt of any paynent fromthe authority, the contractor shal
pay to each such subcontractor that portion of the proceeds of such



payment representing the value of the work perforned by such
subcontractor, based upon the actual value of the subcontract, which has
been approved and paid for by the authority, |ess an anount necessary to
satisfy any clains, liens or judgnments agai nst the subcontractor which
have not been suitably discharged and | ess any anount retained by the
contractor as provided herein. For such purpose, the subcontract nay
provide that the contractor may retain not nore than five per centum of
each paynent to the subcontractor or not nore than ten per centum of
each such paynent if prior to entering into the subcontract the
subcontractor is unable or unwilling to provide, at the request of the
contractor, a performance bond and a | abor and nmaterial bond both in the
amount of the subcontract.

At the tinme of nmaking a paynent to the contractor for work perforned
by the subcontractors set forth in subdivision three of this section,
the authority shall file inits office for review a record of such

paynment. |f any such subcontractor shall notify the authority and the
contractor in witing that the contractor has failed to nake a paynent
to it as provided herein and the contractor shall fail, within five

cal endar days after receipt of such notice, to furnish either proof of
such paynent or notice that the anmount clained by the subcontractor is
in dispute, the authority shall w thhold fromanmounts then or thereafter
becom ng due and payable to the contractor, other than from anounts
becom ng due and payable to the contractor representing the val ue of
wor k approved by the authority and performed by other subcontractors and
which the contractor is required to pay to such subcontractors within
seven cal endar days as herein provided, an anmount equal to one hundred
fifty percent of that portion of the authority's prior paynment to the
contractor which the subcontractor clains to be due it, shall remt the
anount when and so withheld to the subcontractor and deduct such paynent
fromthe anbunts then otherw se due and payable to the contractor, which
paynment shall, as between the contractor and the authority, be deened a
paynment by the authority to the contractor. In the event the contractor
shall notify the authority as above provided that the claimof the
subcontractor is in dispute, the authority shall w thhold from anounts
then or thereafter becom ng due and payable to the contractor, other
than from anmounts becom ng due and payable to the contractor



representing the value of work approved by the authority and perforned
by ot her subcontractors and which the contractor is required to pay to
such subcontractors within seven cal endar days as herein provided, an
anount equal to one hundred fifty percent of that portion of the
authority's prior paynent to the contractor which the subcontractor
claims to be due it and deposit such amobunt when and so withheld in a
separate interest-bearing account pending resolution of the dispute, and
t he amount so deposited together with the interest thereon shall be paid
to the party or parties ultinmately determned to be entitled thereto, or
until the contractor and subcontractor shall otherw se agree as to the
di sposition thereof. 1In the event the authority shall be required to

wi t hhol d anpbunts froma contractor for the benefit of nore than one
subcontractor, the amounts so withheld shall be applied to or for such
subcontractors in the order in which the witten notices of nonpaynent
have been received by the authority, and if nore than one such notice
was received on the sane day, proportionately based upon the anmount of

t he subcontractor clainms received on such day. Notw t hstandi ng the
foregoing, in lieu of wthholding such anount or anounts in dispute, the
contractor may post a bond or other form of undertaki ng guaranteeing
payment of such disputed anounts. Nothing herein contained shall prevent
the authority from conmencing an interpl eader action to determ ne
entitlement to a disputed paynment in accordance with section one

t housand six of the civil practice law and rules, or any successor
provision thereto. In the event the authority does not w thhold the
required amounts within sixty days after the witten notification from

t he subcontractor regarding failure of the contractor to make paynent,

t he subcontractor may file a lien under article two of the lien |aw as
the sole renmedy in lieu of the renmedy provided under this subdivision.

Payment to a subcontractor shall not relieve the contractor from
responsibility for the work covered by the paynent. Except as otherw se
provi ded, nothing contained herein shall create any obligation on the
part of the authority to pay any subcontractor, nor shall anything
provi ded herein serve to create any relationship in contract or
otherwi se, inplied or expressed, between the subcontractor and the
authority.



The provisions of this subdivision shall not be applicable to the
subcontractors of a contractor whose contract is limted to the
performance of a single subdivision of work |isted in subdivision three
of this section.

7. The provisions of this section shall cease to be in effect in the
event any of the provisions of this section shall be adjudged to be
invalid by the final judgment of a court of conpetent jurisdiction from
whi ch judgnment all appeals or applications for relief have been
exhausted or the tine therefor has expired, provided, however, that such
appeal s or applications are pursued pronptly.

* NB Repeal ed June 30, 2028



