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8 1. Definitions. As used in this chapter:

1. The ternms "New York national guard" and "national guard" shall nean
the New York arny national guard and the New York air national guard.

2. The term"naval mlitia" shall nmean the New York naval mlitia.

3. The terns "mlitary" and "mlitary and naval" shall mean arny or
|l and, air or air force, space force or space and navy or naval.

4. The terns "mlitary or naval" and "mlitary (including air) or
naval " shall nean arny or land, air or air force, space force or space
or navy or naval .

5. The term"mlitary service of the state”" as to mlitary personnel
shall nmean service in or with a force of the organized mlitia or in the
division of mlitary and naval affairs of the executive departnent of
the state. As to civilian personnel, it shall nmean service in the
division of mlitary and naval affairs and not in the civil service of
t he state.



6. The ternms "active service" and "active duty” shall nean mlitary
duty in or with a force of the organized mlitia (not including the
i nactive national guard and not including the New York guard when in an
i nactive status) or in the division of mlitary and naval affairs of the
executive departnment of the state, either in a full tine status or in a
part-tine status, depending upon the conditions under which the duty is
per f or med.

7. The term"on the active list" shall nean on the rolls of a force of
the organized mlitia, not including the inactive national guard and not
i ncluding the New York guard when in an inactive status.

8. The terns "active mlitary service of the United States" and "in
the arned forces of the United States” shall nean full time duty in the
arny, navy, nmarine corps, air force, space force or coast guard of the
United States.

9. The term"force of the organized mlitia" shall nean, severally,
the arny national guard, the air national guard, the New York nava
mlitia, the New York guard when organi zed, and such additional forces
as nmay be created by the governor pursuant to section two of this
chapter.

10. The ternms "comm ssioned officer” and "officer"” shall mean nale
commi ssi oned officer, fermal e comm ssioned officer appointed to serve as
a nurse or medical specialist, or other femal e conm ssioned officer,
ot herwi se qualified, when authorized by federal statute. The terns "he",
"his" and "hinf, when used with relation to "conmm ssioned officer"” or
"officer" shall also nean she, hers and her, respectively.

11. The term"warrant officer” shall nmean nal e comm ssi oned warrant
officer or male warrant officer, or fenal e conm ssioned warrant officer
or female warrant officer, otherw se qualified, when authorized by
federal statute. The terns "he", "his" and "hinm', when used with
relation to the term"warrant officer"” shall also nmean she, hers and
her, respectively.



12. The terns "enlisted personnel™ and "enlisted person” shall mean
mal e enli sted personnel and nmale enlisted person respectively, and
femal e enlisted personnel and fenale enlisted person, otherw se
qual i fied, when authorized by federal statute. The terns "he", "his" and
"hint, when used with relation to "enlisted personnel” and "enlisted
person” shall al so mean she, hers and her, respectively.

8§ 2. Mlitia of the state; division and conposition. 1. The mlitia of
the state shall be divided into the organized mlitia, the state reserve
list, the state retired Iist and the unorganized mlitia. The organi zed
mlitia shall be conposed of the New York arny national guard; the New
York air national guard; the inactive national guard; the New York nava
mlitia; the New York guard whenever such a state force shall be duly
organi zed and such additional forces as nmay be created by the governor.

2. The unorgani zed mlitia shall consist of all able-bodied nmale
residents of the state between the ages of seventeen and forty-five who
are not serving in any force of the organized mlitia or who are not on
the state reserve list or the state retired list and who are or who have
declared their intention to becone citizens of the United States,
subj ect, however, to such exenptions frommlitary duty as are created
by the laws of the United States.

3. The state reserve list and the state retired list shall include the
persons who are lawfully carried thereon on the effective date of this
act and such persons who nay be transferred thereto or placed thereon by
t he governor in accordance with the provisions of this chapter.

4. The terns "organized mlitia," "all or any part of the organized
mlitia," "organized mlitia or any part thereof" and "organized mlitia
or any force thereof,” whenever used in this chapter, unless a different
nmeaning is plainly required by the context, shall be deened to include
any unit, conmand, conponent, elenent, headquarters, staff or cadre

t hereof as well as any nenber or nenbers.



8 3. Conmander-in-chief; regulations; registration. 1. The governor
of the state shall be the commander-in-chief of the mlitia of the
state. The governor is hereby authorized to issue regulations for the
governnment of the mlitia. Regulations issued by the governor shall have
the sane force and effect as the provisions of this chapter but they
shall conformto the |aws and regul ations of the United States rel ating
to the organi zation, discipline and training of the mlitia, to the
provi sions of this chapter and, as nearly as practicable to the | aws and
regul ati ons governing the army, navy and air force of the United States.
The rules and regulations in force at the tinme of the passage of this
chapter, shall remain in force until new rules and regul ations are
approved and pronul gat ed.

2. \Wenever he shall deemit necessary, the governor nay direct the
menbers of the unorganized mlitia to present thenselves for and subnit
to registration at such tine and place and in such manner as nay be
prescri bed by regul ations issued pursuant to this section.

8 4. Equality of treatnent and opportunity. It is hereby declared to
be the policy of the state that there shall be an equality of treatnent
and opportunity for all persons in the organized mlitia wthout regard
to race, creed, color, national origin or sex. Such policy shall be put
into effect by regulations to be issued pursuant to section three of
this chapter, it being necessary to give due regard to the powers of the
United States which are or may be exercised over the mlitia of the
state.

8§ 5. Mlitia call by the United States. Wen the mlitia of the state

is called forth under the constitution and | aws of the United States,

t he governor shall order out for service the organized mlitia or such
part thereof as may be necessary, and if the nunber avail abl e be

i nsufficient, the governor may call for and accept fromthe unorgani zed
mlitia as nmany volunteers as are required for service in the organi zed
mlitia or he may direct the nenbers of the unorganized mlitia or such
of themas may be necessary to be drafted into the organized mlitia.



8§ 6. Odering organized mlitia into active state service. 1. The
governor shall have power, in case of invasion, disaster, insurrection,
riot, breach of the peace, or inmnent danger thereof, to order into the
active service of the state for such period, to such extent and in such
manner as he nay deem necessary all or any part of the organized
mlitia. Such power shall include the power to order the organi zed
mlitia or any part thereof to function under the operational control of
the United States arny, navy or air force commander in charge of the
defense of any area within the state which is invaded or attacked or is
or may be threatened with invasion or attack.

2. Upon the request of the sheriff of a county, or in the county of
Nassau the county executive or the nmayor of a city, whenever it shall be
made to appear to the governor that there is a breach of the peace,
riot, resistance to process of this state or disaster or immnent danger
t hereof, the governor may order into the active service of the state,
for such period, to such extent and in such manner as he may deem
necessary all or any part of the organized mlitia. The conpensation of
all officers and enlisted nmen, while on duty or assenbled pursuant to
this subdivision, and all expenses incurred in connection with such duty
or as a result thereof shall be paid in the manner prescribed by section
two hundred twel ve of this chapter.

8§ 6-a. Organi zations and volunteers fromthe unorganized mlitia. To
the extent permtted by the constitution of the United States, the
governor may, at any tine, order, authorize or recognize such
organi zati ons of the unorganized mlitia, or of designated classes
t hereof, or of volunteers therefrom as he nay deemto be for the public
interest, and may prescribe therefor such parts of the regul ations
governing the organized mlitia as may be applicable thereto or
establish such regul ations therefor, or both, as he may deem proper.

The governor may, at any time, provide for the separate organi zation, or
authorize the enlistnment in organizations of the unorganized mlitia, of
persons vol unteering for such service, not otherw se subject to mlitary



duty under section two of this chapter

8§ 7. Draft of unorganized mlitia. 1. Wenever it shall be necessary
in case of invasion, disaster, insurrection, riot, breach of the peace
or imm nent danger thereof or to maintain the organized mlitia or any
force thereof at the nunber required for public safety or prescribed by
the laws of the United States, the governor may call for and accept from
the unorganized mlitia as many volunteers as are required for service
in the organized militia or he may direct the nenbers of the unorganized
mlitia or such of themas may be necessary to be drafted into the
organized mlitia or any force thereof.

2. \Wenever it shall be necessary in case of invasion, disaster,
i nsurrection, riot, breach of the peace, or imm nent danger thereof, the
governor many direct the nenbers of the unorganized mlitia or such of
them as nay be necessary to be drafted under such regul ati ons as he may
prescribe into the active service of the state, to serve as directed by
hi m

8§ 8. Punishnent for failure to appear. Any nenber of the unorganized
mlitia who is ordered to register or to be drafted into the organi zed
mlitia under the provision of this chapter and who fails to appear at
the tinme and place designated in such order shall be guilty of a
m sdeneanor.

8 9. Power of governor to declare martial rule. Wenever any portion
of the organized mlitia is enployed pursuant to section six of this
chapter, the governor, if in his judgnment the maintenance of |aw and
order will thereby be pronoted, may by procl anation declare the county
or city in which the troops are serving or any specified portion
t hereof, to be under nmartial rule.

§ 10. Mlitary staff of the governor. The military staff of the



governor shall consist of the adjutant general and such aides as the
governor shall deem necessary who shall be conm ssioned officers
detailed by the governor fromthe organized mlitia. Oficers detailed
under this section shall not be relieved fromtheir ordinary duties
except when actually on duty with the governor. The mlitary staff of
t he governor shall perform such cerenonial functions and duties as the
governor may prescribe.

8§ 11. Adjutant general. The adjutant general shall serve as such at
t he pl easure of the governor and, under his direction, shall exercise
control over the division of mlitary and naval affairs of the executive
departnment of the state. The adjutant general nay perform any act
aut hori zed by this chapter or the regulations issued pursuant to this
chapter through or with the aid of such officers, officials or bureaus
of the division of mlitary and naval affairs as he may designate. It
shall be the duty of the adjutant general to direct the planning and
enpl oynment of the forces of the organized mlitia in carrying out their
state mlitary mssion; to establish unified conmand of state forces
whenever they shall be jointly engaged; to act as the state director of
civil defense for the state; to submt an annual witten report to the
governor in such formas the governor nay prescribe; and to perform such
ot her duties as the governor may direct. The adjutant general may
appoi nt such assistant adjutants general as may be necessary. \Wenever
t he governor and those who woul d act in succession to the governor under
the constitution and | aws of the state shall be unable to performthe
duties of conmander-in-chief, the adjutant general shall comrand the
mlitia.

8§ 12. Deputy adjutant general. There shall be a deputy adjutant
general who shall serve as such at the pleasure of the governor. The
deputy adjutant general shall be appointed by the governor from anong
t he conm ssioned officers on the active list of the organized mlitia
upon the recommendati on of the adjutant general and, while hol ding such
title, shall have the rank of a general officer or flag officer. He
shal | have such duties as may be prescribed by the adjutant general and



shall act in place of the adjutant general during his absence or
disability.

8§ 13. The chief of staff of the state. There shall be a chief of
staff of the state who shall serve as such at the pleasure of the
governor. The chief of staff of the state shall be appointed by the
governor and while holding such title shall have the grade of a general
officer. The powers, functions and duties of the chief of staff of the
state shall be those prescribed by this chapter and by regul ati ons
i ssued pursuant to this chapter. All such powers, functions and duti es,
however, as well as those which are or may be inposed upon the chief of
staff of the state by the laws and regul ati ons of the United States
shal | be exercised and performed by himunder the direction and control
of the adjutant general.

8§ 13-a. Assistant adjutant general for air. The governor nmay appoint
an assi stant adjutant general for air who shall serve at the pleasure of
t he governor and nay have the grade of brigadier general during his term
of office. He shall be enployed under section nineteen of this chapter
with additional duties as a staff officer on the staff of the conmander
of the New York air national guard.

8§ 13-b. Deputy commander of the New York arny national guard. The
governor, upon the reconmendati on of the adjutant general, may appoint a
deputy commander, New York army national guard who shall serve at the
pl easure of the governor. He shall be appointed by the governor from
anong the conm ssioned officers on the active list of the army national
guard and, while holding such title, shall have the grade of nmajor
general during his termof office. He shall have such duties as may be
prescri bed by the conmander, New York arny national guard and shall act
in the place of the conmander of the New York arny national guard during
hi s absence or disability.



8§ 13-c. Assistant adjutant general for arny. The governor, upon the
recommendati on of the adjutant general, nmay appoint an assi stant
adj utant general for arny who shall serve at the pleasure of the
governor. He shall be appointed by the governor from anong the
commi ssioned officers on the active list of the arny national guard and,
whil e holding such title, shall have the grade of brigadi er general
during his termof office. He shall have such duties as nay be
prescri bed by the adjutant general.

8§ 14. Staff of the adjutant general. There shall be under the
adj utant general a staff to consist of the deputy adjutant general, the
chief of staff and such other officers as the adjutant general shal
appoi nt provided, that each force of the organized mlitia shall be
represented on the staff of the adjutant general by at |east one
officer. The staff of the adjutant general shall perform such
functions, powers and duties as the adjutant general may prescribe.

8§ 15. The attorney general. The attorney general of the state shal
gi ve such | egal advice and assistance to the adjutant general as he may
request.

8§ 16. Audit of mlitary accounts. The conptroller of the state shal
be the auditor of all mlitary accounts payable by the state. Such
accounts shall be approved by the adjutant general prior to subm ssion
to the conptroller

8§ 17. Purchase of mlitary property. Under the direction of the
governor, the adjutant general shall authorize the purchase of such
mlitary property as may be required for the use of the organized
mlitia. |n extrene energencies, however, the comrandi ng officer of any
unit of the organized mlitia may purchase such necessities as are
required for the imredi ate use and care of his command. A report of
such purchases shall be made forthwith to the adjutant general



8§ 18. Issue of mlitary property. The adjutant general shall issue
such mlitary property as the governor shall direct. No mlitary
property shall be issued to persons or organi zations other than those
bel onging to the organized mlitia. obsolete ordnance property of the
state, however, nmay be issued by the adjutant general, with the approval
of the governor, to municipalities and to educational, patriotic and
charitabl e organi zati ons under such conditions as may be prescribed by
regul ati ons issued pursuant to this chapter.

8§ 19. Enployees of the division of mlitary and naval affairs. 1.
Wthin the anmounts appropriated therefor, the adjutant general and the
commandi ng general or commandi ng of ficer of each force of the organized
mlitia may enpl oy and di scharge such personnel, including officers of
the organized mlitia on pernmanent duty, as may be required in the
of fi ces, bureaus, canps and headquarters of their respective commands.

2. Wthin the anmounts appropriated therefor the adjutant general my
enpl oy and di scharge such ot her personnel as nay be authorized by this
chapter.

3. Personnel enployed in the division of mlitary and naval affairs,
ot her than civilian enployees performng the functions of the state
civil defense conm ssion, shall be considered as being in the mlitary
service and not in the civil service of the state.

4. The adjutant general shall pronmulgate rules and regul ati ons
pertaining to the work schedul es, nunber of hours of work per week and
per day, duties, annual |eave, sick |eave, |eaves of absence, holidays,
enpl oynent, pronotion, denotion, assignnent, transfer, discipline,

di scharge and any other matters pertinent to the adm nistration of al
enpl oyees aut horized by this chapter.

8§ 19-a. Famly liaison officer. The adjutant general shall designate



famly liaison officers to provide assistance to the famlies of those
mlitary personnel who have been deployed for active mlitary duty,

ot her than training. Such officer shall coordinate his or her duties
with the state's enpl oyee assi stance programthat is maintained by the
of fice of enployee relations. The assi stance provided by such officer
shall include, but not be limted to: (a) serving as |liaison between the
famlies of service personnel and the departnent of defense; (b)
providing information on fam |y assistance prograns that are avail abl e
fromthe state and federal governnent; (c) ensuring that the fam|lies of
those mlitary personnel on active duty receive appropriate support and
assistance. Afamly liaison officer shall be avail abl e beginning on the
date of any declaration of war by the Congress through the date

prescri bed by presidential proclanmation or concurrent resolution of
Congress, or during any periods of conmbat as designated by presidenti al
executive orders. The famly liaison officer nay be assisted in his or
her duties by such staff under the jurisdiction of the adjutant general
that may be necessary to performthe duties of such position.

§ 20. State reserve list. 1. Any conmi ssioned or warrant officer of
the organized mlitia my be transferred to the state reserve list on
his own request approved by the commander of the force of which such
officer is a nenber.

2. Any conm ssioned or warrant officer of the organized mlitia who
has tendered his resignation or has been rendered surplus by reduction,
di sbandnment or reorgani zation of a unit or denial, wthdrawal or
term nation of his federal recognition or for any other reason, unless
transferred to the inactive national guard nmay be relieved fromduty or
command and nay be transferred to the state reserve |ist.

3. Any person who has served as a conm ssioned or warrant officer in
the organized mlitia or in the arnmed forces of the United States and
(a) has been honorably discharged therefrom or (b) has a qualifying
condition, as defined in section one of the veterans' services |law, and
has received a di scharge other than bad conduct or dishonorable from
such service, or (c) is a discharged LGBT veteran, as defined in section



one of the veterans' services |aw, and has received a di scharge ot her

t han bad conduct or dishonorable from such service, nay be conm ssi oned
and placed on the state reserve list in the highest grade previously
hel d by himor her after conplying with such conditions as nay be
prescri bed by regul ations issued pursuant to this chapter.

4. Upon the recommendati on of the adjutant general, any officer
eligible to be transferred to or placed upon the state reserve |i st
under the provisions of this section, who has served for at | east
twenty-five years in the organized mlitia or in the arnmed forces of the
United States or in two or nore of such forces conbined for at | east
twenty-five years may be transferred to or placed upon the state reserve
list by the governor in a grade one grade hi gher than the highest grade
previously held by him provided that at |east five years of such
service shall have been in the organized mlitia. In computing such
twenty-five year period, service as an enlisted man shall be count ed.

5. Upon the recommendati on of the adjutant general, the governor nay
order any person on the state reserve list to active duty in or with the
organized mlitia for periods of not nore than three nonths each in
whi ch case such person shall rank in his grade fromthe date of such
or der.

6. Tine spent on the state reserve list shall not be credited in the
conput ati on of seniority, pay, length of service for pronotion or
otherwi se, or retirement or any of the privileges and exenptions
pertaining thereto, except that the tinme during which he served on
active duty by order of the governor shall be so credited.

7. The provisions of this chapter relative to the resignation,
retirement, court-martial, dismssal and di scharge of comm ssi oned
of ficers and warrant officers of the organized mlitia including
di scharge on the findings of an efficiency or nedical exam ning board
shall be applicable to officers and warrant officers on the state
reserve |ist.

8. A conmm ssioned officer or warrant officer on the state reserve |i st



may be dropped fromthe rolls if he fails to report to the chief of
staff of the state as prescribed by regul ations issued pursuant to this
chapter.

§ 21. State retired list. 1. Any conmm ssioned officer or warrant
of ficer of the organized mlitia who has reached the age of sixty-eight
years shall be retired for age and transferred to the state retired |i st
by the governor; provided, that any comm ssioned officer or warrant
officer of the organized mlitia may be retired for age at an age |ess
t han sixty-eight years in order to conformwith the | aws and regul ati ons
of the United States applicable to the organized mlitia and may be
transferred to the state retired list by the governor.

2. Any conm ssioned officer who shall have served in the same grade
for the continuous period of ten years, or in the mlitary or naval
service of the state as a comm ssioned officer for fifteen years, or in
the case of an officer of the naval mlitia retiring such service my
have been in the naval service of the state and the United States
conbined for fifteen years, provided at |east ten years of such service
shall have been in the state, may, upon his own request, be retired from
active service and placed upon the retired |ist.

3. Upon the recommendati on of the adjutant general, any conm ssioned
or warrant officer eligible to be transferred to the retired |ist under
the provisions of this section who has served for at |east twenty-five
years in the organized mlitia or in the organized mlitia and the arned
forces of the United States conbined may be transferred to the state
retired list by the governor in a grade one grade higher than the
hi ghest grade previously held by himin the organized mlitia; provided,
that any person who has received a simlar pronotion at the tinme he was
pl aced upon the state reserve list shall not again be eligible for
pronoti on under this subdivision.

4. Upon the recommendati on of the adjutant general, the governor nay
order any person on the state retired list to active duty for the
pur pose of serving on mlitary courts or boards or perform ng staff duty



in or with the organized mlitia and in tine of energency to perform any
mlitary duty in or with the organized mlitia. In any such case, the
person so ordered shall rank in his grade fromthe date of such order

5. Tinme spent on the state retired list shall not be credited in the
conput ati on of seniority, pay, length of service for pronotion or
ot herwi se or any of the privileges and exenptions pertaining thereto,
except that the time during which he served on active duty by order of
t he governor shall be so credited.

6. A conmi ssioned officer or warrant officer on the state retired
list, except an officer who is receiving retirenment conpensation or
pension fromthe state pursuant to any provision of article ten of this
chapter may be dropped fromthe rolls, if he fails to report to the
chief of staff of the state as prescribed by regul ati ons i ssued pursuant
to this chapter

7. A conmi ssioned officer receiving retired conpensation pursuant to
t he provisions of section two hundred fourteen of this chapter, my,
with his consent, and provided he is otherwi se qualified, be ordered by
t he governor to active duty in a force of the organized mlitia. Wile
perform ng active duty, such officer shall not be required to forfeit
his retired conpensation, except during any period of duty when pay and
al l owances (as differentiated from subsi stence and per dien) are
aut hori zed under the provisions of section two hundred ten of this
chapter.

§ 22. Service without the state. The governor may order the organized
mlitia or any part thereof to serve outside of the borders of this
state or of the United States in order to performmlitary duty of every
description and to participate in parades, reviews, cCruises,
conf erences, encanpnents, maneuvers or other training, and to
participate in small arnms and other mlitary conpetitions and to attend
servi ce school s.



§ 22-a. Conpacts for mlitary aid. 1. a. Wth the prior or subsequent
consent of the congress of the United States, the governor is authorized
to enter into, amend, supplenent and inplenment agreenents or conpacts
with the executive authorities of other states and the Dom ni on of
Canada and any of the provinces thereof, providing for mutual mlitary
aid, and matters incidental thereto, in case of invasion or other
hostile action, disaster, insurrection, or inmnent danger thereof.

b. Such agreenents or conpacts nay include but shall not be limted to
provisions for joint mlitary action against a comon eneny; for the
protection of bridges, tunnels, ferries, pipelines, comunication
facilities and other vital installations, plants and facilities; for the
mlitary support of civil defense agencies; for the fresh pursuit, by
the organized mlitia or mlitary forces or any part thereof of a
signatory into the jurisdiction of any other signatory, of persons
acting or appearing to act in the interest of any eneny government or
seeking or appearing to seek to overthrow the governnent of the United
States or of any signatory; for the powers, duties, rights, privileges
and imunities of the nmenbers of the organized mlitia or mlitary
forces of any signatory while so engaged outside their own jurisdiction;
for such other matters as are of a mlitary nature, or incidenta
thereto, and which the governor nay deem necessary or proper to pronote
the health, safety and welfare of the people of this state; for the
all ocation of all costs and expenses arising fromthe planning and
operation of such agreenents or conpacts.

2. Nothing contained in this section shall be construed or interpreted
as expressing a limtation, directly or indirectly, of the power of the
governor to enter into, and to anend or supplenent, such conpacts, wth
| egal force and effect and without the | egislative authorization
expressed herein.

8§ 23. Application of this chapter to service without the state. The
provi sions of this chapter shall apply to the nenbers of the organized
mlitia while serving without the state and while going to and returning
fromsuch service without the state in |like manner and to the sane



extent as while serving within the state.

8§ 24. Bureau of war records; conpletion and preservation of the
records and relics; free inspection of the same and quarters in the
capitol. 1. The adjutant general shall cause the chief of staff of the
state to establish and naintain as part of his office, a bureau of war
records, in which all records in his office relating to the wars in
which the state participated, and relics shall be kept. The chief of
staff of the state shall be the custodian of all such records, relics,
colors, standards and battle flags of New York troops now the property
of the state or in its possession, or which the state may hereafter
acquire or becone possessed of. The adjutant general, upon
recommendati on of the chief of staff, shall appoint a chief of this
bureau, who shall hold office under his direction for six years.

2. The chief of staff of the state by all reasonabl e ways and neans,
shal | conpl ete such records and gat her from every avail able source such
colors, standards and battle flags as were borne by New York state
troops in the wars in which the state participated, and such statistics
and historical information and relics as nay serve to perpetuate the
menory and heroi c deeds of the soldiers of the state, and keep and
carefully preserve the sane in such bureau.

3. He is authorized to request and accept from i ncorporated
associ ati ons of veterans of the different regi nents, statenents and
i nformati on duly authenticated by them descriptive of their colors,
standards and battle flags, together with the nunber and class of arns
of the reginment, the date and place of nuster into the service of the
state and also into the service of the United States, the period of
service, and the date and place of nuster-out, the date of departure for
the seat of war, and the various battles and engagenents and pl aces of
service, including garrison duty, the time of joining brigades, corps
and armes, wth the time and nature of the service, and the names of
col onel s of such reginents, the nanes of those killed in action,
i ncludi ng those who di ed of wounds, and the nanes of those who died of
di sease during their period of service. He is further authorized to ask



t he cooperation and assi stance of the adjutant-general of the United
States, and of the city, county and town authorities and officials, and
of the Grand Arny of the Republic, the Mlitary Order of the Loyal
Legion, the United Spani sh War Veterans, the Anerican Legion, the

Vet erans of Foreign Wars, the Jewi sh War Veterans of the United States,
Inc., the Catholic War Veterans, Inc., the Italian Anerican War Veterans
of the United States, Incorporated, the Polish Legion of Anerican
Veterans, Inc., Vietnam Veterans of Anerica and of other organizations
and persons in the state of New York and el sewhere in the collection of
such other information, relics, nenorials and battle flags as is
contenplated by this article, in order to make as conpl ete as possible
the records, history and statistics of the patriotic service of the
soldiers of the state during the wars in which the state participated.

4. The chief of staff of the state is directed to cause to be
transcri bed and kept in books of record in such bureau the historical
facts, information and statistics as provided above; and is authorized
to determ ne a convenient size for the volunes in which such statistics
and historical data may be bound, and to request veteran associ ations
and ot hers proposing to supply such historical data and information to
furnish the same on printed or manuscript sheets of a uniformsize to
correspond with the size of such vol unes.

5. He is further authorized to provide | ocked and seal ed cases with
glass fronts, as nearly air-tight as practicable, in which shall be kept
and di spl ayed the col ors, standards and battle flags above nenti oned,
and receive placards in duplicate, which incorporated in regi nenta
vet eran associ ations are privileged and enpowered to furnish and upon
whi ch shall be inscribed synopses of the historical information and
statistics herein provided to be furnished to such bureau by regi nental
veteran associations, or failing to receive such data and infornation
from such veteran associations, for the preparation of such placards, he
may utilize the authentic information which he may obtain from ot her
sources, as herein provided, which placards shall be uniformin size and
color and shall be attached to or conspicuously placed in proximty to
the colors, standards and battle flags to which they refer. If any
placard or inscription shall be |ost, destroyed or renoved, the chief of



staff of the state shall at once replace it by duplicate of the origina
on file.

The | egi slature shall annually make suitable appropriations to enable
t he adjutant general of the state to carry out the provisions of this
secti on.

6. a. The books, records, relics and other property in such bureau
shall be open for inspection and use, except the use of the colors,
standards and battle flags, at such reasonabl e hours and under such
regul ations as the chief of staff of the state may determ ne.

b. No property placed in such bureau for the purposes of this section
shall be renoved therefrom or fromthe i medi ate custody and control of
the chief of staff of the state, except as foll ows:

(1) colors, standards, battle flags and gui dons received fromthe
United States may be turned over by the chief of staff, with the
approval of the governor, under such conditions as the governor nay
prescribe, to active organi zati ons of the New York national guard and
New York naval mlitia, representing the organizations which carried
such col ors, standards, battle flags and guidons while in the active
mlitary service of the United States;

(2) the chief of staff of the state, subject to the approval of the
adj utant general, may |l end any of the property placed in such bureau for
t he purposes of this section to a public corporation or agency thereof;
state institution or other state agency; educational corporation or
institution; nuseum or historical society under such conditions as the
chief of staff may prescri be;

(3) notwithstandi ng any ot her provision of law, the chief of staff of
the state, subject to the approval of the adjutant general, may destroy,
sell or otherw se pernmanently di spose of any property in such bureau,
except books and records, provided he:

(a) advises the state historian of the nature of the property;

(b) certifies to the state historian that such property no | onger has
sufficient adm nistrative, historical or mlitary value to warrant its
retention; and

(c) receives the consent of the state historian to the destruction,



sal e or other permanent disposition of the property;

(4) books and records in such bureau shall be di sposed of or destroyed
i n accordance with the provisions of subdivision el even of section 57.05
of the arts and cultural affairs |aw.

7. The conm ssioner of general services is authorized and directed to
provi de suitable and convenient quarters in the capitol for the bureau
of war records whenever the adjutant general shall require and nake
dermand therefor, and to properly fit up and prepare the sane for the
saf e- keepi ng of such records, books and property, and for the display of
such col ors, standards, battle flags and relics which shall be known and
mai ntai ned as the hall of mlitary records. The several rnunicipalities
of the state may deposit their record books and papers relating to the
wars in which the state participated in the archives of the hall for
saf e- keepi ng, and transcripts therefromshall be furnished on
application by the chief officer of the municipality wi thout cost to it.
Oficers or soldiers my deposit therein their discharge papers,
descriptive lists, nuster rolls or conpany or reginental books and
papers for safe-keeping.

ARTI CLE |
THE ORGANI ZED M LI TI A
Section 40. Appointnment of conmanders.
41. The New York arny national guard.
42. The New York air national guard.
43. The New York naval mlitia.
44. The New Yor k guard.
45. (Organi zation and training.
46. Assenblies, annual training and other duty.
47. Maintenance of mlitia units.
48. Organization of mlitia units.
49. Inactive national guard.
50. Credit for active federal service.
51. Marksmanship and nerit prizes.
52. Responsibility for public property.



8 40. Appointnment of conmanders. 1. The conmandi ng generals of the New
York army national guard and the New York guard, the commander of the
New York air national guard and the comrandi ng officer of the New York
naval mlitia shall be appointed by the governor and shall hold conmmand
at the pleasure of the governor. They shall be responsible to the
governor for the mlitary efficiency of their respective forces.

2. The New York arny national guard shall be conmanded by a genera
of ficer who shall be federally recognized or qualified for federa
recognition in a grade not bel ow that of major general.

3. The New York air national guard shall be comanded by a genera
of ficer who shall be federally recognized or qualified for federa
recognition in a grade not below that of brigadier general, and who has
recei ved an aeronautical rating.

4. The organized mlitia shall be commanded by the adjutant general to
t he governor, subject to the orders of the governor.

8 41. The New York army national guard. The New York army nationa
guard is an active land force of the organized mlitia and shal
conprise the arny units which are part of the New York national guard at
this date and such other army units as may be organi zed hereafter,
i ncludi ng the personnel who are enlisted, appointed or conm ssioned
therein; provided, that all persons who are nenbers of the New York arny
national guard shall be federally recognized or qualified for federa
recogni tion therein.

8§ 42. The New York air national guard. The New York air nationa
guard is the active air force of the organized mlitia and shal
conprise the air units which are a part of the New York national guard
at this date and such other air units as may be organi zed hereafter,

i ncludi ng the personnel who are enlisted, appointed or conm ssioned
therein; provided, that all persons who are nenbers of the New York air



national guard shall be federally recognized or qualified for federa
recognition therein. The armnmy aviation units of the New York arny
nati onal guard shall not be considered air units within the neaning of
this chapter

8§ 43. The New York naval mlitia. 1. The naval force of the organized
mlitia shall be the New York naval mlitia and shall conprise the units
and personnel formng the naval mlitia of the state at this date and
such other naval units as may be organi zed hereafter including the
personnel who are enlisted, appointed or commi ssioned therein; provided,
that ninety-five percent of the persons who are nenbers of the New York
naval mlitia shall be nenbers of the United States naval reserve, the
United States marine corps reserve or the United States coast guard
reserve.

2. The New York naval mlitia shall be comanded by:

(a) an officer of the United States navy or naval reserve who has
attained a grade of commander or hi gher;

(b) an officer of the United States marine corps or marine corps
reserve who has attained a grade of |ieutenant col onel or higher; or

(c) an officer of the United States coast guard or coast guard reserve
who has attained a grade of commander or higher

The conmandi ng officer of the New York naval mlitia shall maintain
liaison with the United States navy, United States narine corps, United
St ates coast guard, and their reserve conponents.

8 44. The New York guard. The New York guard, whenever a state force
shall be duly organi zed under the constitution and | aws of the United
States and of the state, shall be a reserve land force of the organi zed
mlitia, and shall be conmanded by a general officer.

8§ 45. Organization and training. The forces of the organized mlitia
shal | be organi zed, arned, disciplined, governed, adm nistered and



trained as prescribed by the laws of the United States and by this
chapter and the regul ati ons issued thereunder.

8§ 46. Assenblies, annual training and other duty. 1. Menbers and
units of the organized mlitia shall assenble for drill or other
equi val ent training, instruction or duties and shall participate in
field training, annual training, full-time training duty, active duty
for training, encanpnents, maneuvers, schools, conferences, cruises or
other simlar duties as may be prescribed by the aws of the United
States or the state or the regul ations issued thereunder; provided, that
no assenbly of any unit of the organized mlitia shall be ordered in
time of peace for any day during which a general election shall be held,
except in case of riot, disaster, invasion, insurrection, or inmnent
danger thereof.

2. Wthin the anmount appropriated therefor, the adjutant general my
prescri be and order the nunber of days, if any, for assenblies for
drills or other equivalent training, instruction or duties to be
performed annually by nenbers of the organized mlitia for which they
may receive pay.

3. Wthin the amount appropriated therefor, the adjutant general nay
prescri be and order the nunber of days, if any, of field training,
encanpnents, maneuvers, schools, conferences, cruises or other simlar
duties to be perforned by nenbers of the organized mlitia for which
they may receive pay and al |l onwances.

4. Menbers of the organized mlitia nmay be ordered by the governor or
under his authority to performspecial duty, including duty in a
judicial proceeding or course of justice conducted pursuant to article
seven of this chapter or as a nenber of or in any other capacity with
any mlitary board or as an investigating officer or as a nedical
exam ner or as a judge advocate in the perfornmance of |egal services in
any suit, action or proceeding.



8§ 47. Maintenance of mlitia units. Unless the sane shall be
furnished by the United States, the state shall provide adequate arnory
accomodat i ons, bases, canps, target ranges, nooring and ot her
facilities and shall nmaintain the same for units of the army national
guard, the air national guard, the organized naval reserve and the
organi zed marine corps reserve allotted to the state under the | aws of
the United States, accepted by the governor and organi zed under the
authority of this chapter.

8§ 48. Organization of mlitia units. The governor shall conformthe
organi zati on of the New York national guard and the New York nava
mlitia, including the conposition of all units thereof, to the
organi zati on of national guard and naval mlitia units prescribed by the
| aws of the United States and the regul ations issued thereunder. For
t hat purpose, the governor is hereby authorized to organize, reorganize,
i nactivate or disband any unit, headquarters or staff therein; to
i ncrease or decrease the nunber of comm ssioned officers, conmm ssioned
warrant officers, warrant officers and enlisted personnel of any grade
therein; and to increase or decrease the strength of the New York
national guard and the New York naval mlitia; provided, that no
organi zati on of the New York national guard the nenbers of which shal
be entitled to and shall have received conpensati on under the applicable
|l aws of the United States shall be di sbanded w t hout the consent of the
presi dent of the United States, nor, w thout such consent, shall the
commi ssi oned or enlisted strength of any organi zation in the New York
nati onal guard be reduced bel ow the m ninumthat shall be prescribed
therefor by the president of the United States.

8 49. Inactive national guard. The inactive national guard shal
consi st of the persons conm ssioned, appointed or enlisted therein or
assigned thereto at this date, such officers and enlisted nen as may be
hereafter transferred thereto fromthe New York army national guard and
the New York air national guard and such persons as nay be enlisted
therein under the laws of the United States and the regul ati ons issued
t her eunder.



8§ 50. Credit for active federal service. For all purposes under this
chapter, menbers of the organized mlitia who entered the active
mlitary service of the United States in tine of war or under a call,
order or draft by the president or who hereafter enter such service
under |ike conditions or who enter and serve on active duty in the
mlitary service of the United States in tine of peace and who
thereafter return to the mlitary service of the state, shall be
entitled to credit for tine so served as if such service had been
rendered to the state.

8§ 51. Marksmanship and nerit prizes. 1. To encourage marksmanshi p,
t he governor is authorized to offer annually:

a. a state decoration to those who shall excel in snmall arns practice;

b. a prize not exceeding three hundred dollars in value, for
conpetition anong the units of the New York national guard and the New
York naval mlitia armed with the rifle;

c. a prize not exceeding one hundred dollars in value for conpetition
anong the units armed with the rifle (1) not formng part of or attached
to a brigade or division of the New York arny national guard; (2) of
each brigade and division of the New York army national guard; (3) of
the New York air national guard and (4) of the New York naval mlitia.

2. The governor nmay also offer annually three prizes of the val ue of
one hundred dollars, seventy-five dollars and fifty dollars,
respectively, to be awarded to the three conpani es or correspondi ng
units of the organized mlitia having the highest general figure of
merit (1) in organizations not formng part of or attached to a brigade
or division of the New York arny national guard; (2) in each brigade or
di vision of the New York army national guard; (3) in the New York air
national guard; and (4) in the New York naval mlitia.



3. The governor may also in his discretion provide suitable
decorations and prizes for proficiency in practice with other small arns
and with |ight and heavy weapons.

4. Al such prizes and decorations shall be conpeted for under
regul ati ons issued pursuant to this chapter.

8§ 52. Responsibility for public property. 1. Public property of the
state and of the United States shall be issued, kept, stored,
saf eguar ded, rmaintained, inventoried, inspected, surveyed and di sposed
of ; and responsibility and accountability for public property, liability
for the | oss, damage or destruction thereof and relief from such
responsi bility, accountability and liability shall be fixed and
determ ned by the chief of staff; as provided in applicable |aws of the
United States, regul ations issued thereunder or regulations issued
pursuant to this chapter

2. \Wen public property is |ost, damaged or destroyed through the
negl i gence or fault of a nmenber of the organized mlitia, the anpount
determ ned as the val ue of such property or the cost of repairing the
same nmay be collected fromany pay or all owance due or to beconme due him
fromthe state. Such amount nay al so be collected fromthe mlitary fund
or other allowances payable by the state to the unit of the organized
mlitia to which such nenber bel onged at the tinme such property was
| ost, damaged or destroyed, or such anmobunt may be deducted one-half in
successi ve cal endar years from any fund, allowance or noney due or to
become due such unit fromthe state.

3. An action may be mai ntained by the people of the state in any court
having jurisdiction thereof by the attorney-general upon the request of
the chief of staff to recover froma nmenber or forner nmenber of the
organi zed mlitia found responsi ble for public property |ost, damaged or
destroyed through his negligence or fault the anbunt determ ned as the
val ue of such property or the cost of repairing the sanme. Monies so
recovered shall be paid into the mlitary fund of the unit to which such
menber or forner menber bel onged at the tine such property was | ost,



damaged or destroyed.

ARTI CLE |11
OFFI CERS OF THE ORGANI ZED M LI TI A
Section 70. Appointnment of conm ssioned officers.
71. Qualifications.
72. Assignnment and transfer of officers.
73. Cath of office.
74. Uniforms.
75. Efficiency or fitness exam ning boards and nedi cal exam ning
boar ds.
76. Efficiency or fitness exam ning boards and nedi cal exam ning
boar ds; procedure.
77. Resignations.
78. Absence without |eave; discharge.
79. Warrant officers.
80. Tenure of comm ssioned officers.

8§ 70. Appointnment of conm ssioned officers. 1. Al conmm ssioned
officers of the organized mlitia shall be appointed and pronoted by the
governor upon recommendati on of the conmmandi ng general or the commandi ng
of ficer of the force in which such officers are to serve.

2. CGeneral officers above the grade of brigadier-general and fl ag
of fi cers above the grade of comodore shall be appointed and pronoted by
t he governor with the consent of the senate. During the time that the
senate is not in session the governor nmay make such appoi nt nent subj ect
to subsequent confirmation by the senate.

8§ 71. Qualifications. No person shall be appointed or pronoted as a
commi ssi oned officer of the organized mlitia unless he shall have
passed such exam nation as to his physical, noral and professional
qualifications as nmay be prescribed by the laws of the United States and
by this chapter and the regul ations issued thereunder. No person shal



be recogni zed as a commi ssioned officer of the organized mlitia and no
appoi ntment as such shall becone effective until he shall have taken and
subscri bed an oath of office.

Any person who has been dism ssed or dishonorably discharged fromthe
organized mlitia of this or any other state or fromthe arnmed forces of
the United States and has not been restored to duty or any conmm ssi oned
of ficer who was di scharged fromthe organized mlitia as a result of the
findings of an efficiency exam ning board or whose resignation fromthe
organized mlitia was accepted by the governor at a tine when such
of ficer was under arrest or under charges for the conm ssion of an
of fense puni shable by a court-martial shall not be eligible for
appoi ntment as a conm ssioned officer in any force of the organized
mlitia.

8§ 72. Assignment and transfer of officers. Conm ssioned officers may
be assigned, reassigned, transferred or detailed to and fromunits of
the organized mlitia, as prescribed by applicable |aws of the United
States and by this chapter and by the regul ati ons i ssued thereunder.

8§ 73. Cath of office. Every comm ssioned officer shall take and
subscri be the oath of office prescribed for officers of the organized
mlitia by the applicable aws of the United States and regul ati ons
i ssued pursuant to this chapter. Such oath shall be taken and subscri bed
bef ore a conmi ssioned or warrant officer of the organized mlitia or of
any branch of the armed forces of the United States, or before a notary
public or other officer authorized by the laws of this state to take and
certify the acknow edgnment and proof of conveyances of real property to
entitle themto be recorded.

8§ 74. Uniforms. Every conm ssioned officer shall provide hinself with
such unifornms and articles of equi pment as nay be prescribed by
regul ati ons issued pursuant to this chapter.



8§ 75. Efficiency or fitness exam ning boards and nedi cal exam ni ng
boards. 1. The efficiency, noral character, conduct and general fitness
for retention in the organized mlitia of any conm ssioned officer may
be investigated, exam ned into and determ ned by an efficiency or
fitness exam ning board. The menbers of an efficiency or fitness
exam ni ng board shall be senior in rank to the officer under
i nvestigation unl ess unavoi dabl e.

2. The physical fitness for further service of any conm ssi oned
officer in the organized mlitia may be investigated and determ ned by a
nmedi cal exam ning board of officers.

3. Efficiency or fitness exam ni ng boards and nedi cal exam ni ng boards
shal | be appointed by the governor upon the recomrendati on of the
adj utant general ; provided, that whenever an exam ning board shall be
appoi nted for the purpose of determining the fitness of any officer for
continued federal recognition, such board shall be appointed by the
commander designated, and shall follow the practice and procedure
prescribed in the applicable laws of the United States and the
regul ati ons issued thereunder.

8§ 76. Efficiency or fitness exam ning boards and nedi cal exam ni ng
boards; procedure. Efficiency or fitness exam ning boards and nedi cal
exam ni ng boards appoi nted by the governor are hereby vested with the
powers and immunities of courts of inquiry and courts-martial. Such
boards shall follow the practice and procedure prescribed by regul ations
i ssued pursuant to this chapter. Any officer ordered to appear before
such a board shall be allowed to appear in person or by counsel, if
provi ded by himat his own expense, to cross-exan ne wtnesses and to
call witnesses on his behalf. He shall at all stages of the proceedi ng
be allowed full access to records pertinent to his case and be furnished
with copies of the same. Failure to appear before any such board shal
be sufficient ground for a finding by such board that the officer
ordered to appear be discharged. |If the findings of any board appointed
by the governor or under applicable |aws and regul ati ons of the United



States are unfavorable to an officer and are approved as provi ded by
applicable laws and regul ations of the state or United States, the
governor shall relieve the officer fromduty and nmay di scharge himin
such manner and formas the governor may deem appropriate; or, in the

di scretion of the governor, such officer my be transferred to the state
reserve list or the state retired list in accordance with the provisions
of this chapter

8§ 77. Resignations. 1. A conm ssioned officer of the organized
mlitia may tender his resignation at any tine to the governor. If the
governor shall accept the resignation, the officer shall receive an
honor abl e di scharge but if the officer tendering his resignation shal
be under arrest or if charges have been preferred against himfor the
commi ssi on of an offense punishable by a court-nmartial, he may be given
a discharge in such formas the governor may direct.

2. Enlistnent in the regular arny, air force, navy, marine corps or
coast guard of the United States shall be deened a resignation by the
person so enlisting of all conmmssions inthe mlitia held by him

3. The acceptance of a conmi ssion in the organized mlitia shall be
deened a resignation by the person accepting the same of any ot her
comm ssion held by himin the mlitia.

8§ 78. Absence without |eave; discharge. The governor may di scharge
any comm ssi oned officer who absents hinself wthout |eave for three
nont hs. Such officer shall receive a discharge in witing in such form
and of such type or classification as nay be prescribed by applicable
| aws and regul ations of the United States and by regul ati ons issued
pursuant to this chapter

8§ 79. Warrant officers. The provisions of this article relating to
commi ssi oned officers shall apply to warrant officers and conm ssi oned
warrant officers, except that warrant officers who shall have been



absent w thout |eave may be di scharged as nmay be prescribed by the
applicable laws of the United States and by this chapter and the
regul ati ons issued thereunder.

8§ 80. Tenure of conm ssioned officers. No comm ssioned officer shal
be involuntarily discharged or dism ssed fromthe service, unless by the
senate on the recommendati on of the governor, stating the grounds for
such recommendation; or by the sentence of a court-nmartial; or upon the
findings of an exam ni ng board appoi nted pursuant to section
seventy-five of this chapter; or, as provided by section seventy-eight
of this chapter, for absence without |eave for a period of three nonths;
provi ded, however, that a comm ssioned officer may be transferred to the
state reserve list or state retired |ist as provided by section twenty
and section twenty-one of this chapter, respectively.

ARTI CLE |V
ENLI STED PERSONNEL OF THE ORGANI ZED M LI TI A
Section 90. Enlistnent, period of service, transfer, discharge, and
extension of enlistnent.

91. Contract and oath of enlistnent.

92. Pronotion and reduction.

93. Discharges.

94. Dropping fromthe rolls.

8§ 90. Enlistment, period of service, transfer, discharge, and
extension of enlistnent. 1. The qualifications for enlistnment and
re-enlistnent, the periods of enlistnment, re-enlistnent and vol untary
extension of enlistnent, the period of service, the formof oath to be
taken, and the nmanner and form of transfer and di scharge of enlisted
personnel of the forces of the organized mlitia shall be those
prescri bed by applicable laws of the United States and by this chapter
and by regul ations issued thereunder.

2. a. The governor is authorized to extend the period of any



enlistment, re-enlistnent, voluntary extension of enlistnent, and the
period of service of enlisted personnel of the organized mlitia for a
period not to exceed six nonths after the term nation of an energency
declared by him the |egislature or congress.

b. Whenever the period of enlistnent, re-enlistnment, voluntary
extension of enlistnent and the period of service of enlisted personnel
of the reserve conponents of the arnmed forces of the United States are
ext ended, the governor shall extend the period of any enlistnent,
re-enlistnent, voluntary extension of enlistnent and the period of
service of enlisted personnel in the corresponding force of the
organized mlitia for the sanme period.

8§ 91. Contract and oath of enlistnment. Every person who enlists or
re-enlists in any force of the organized mlitia shall sign an
enlistnent contract and shall take and subscribe such oath or
affirmati on of enlistnent as nmay be prescribed by applicable |aws of the
United States and by regul ati ons issued pursuant to this chapter. Such
oath shall be taken and subscri bed before any officers authorized by
section seventy-three of this chapter to adm nister the oath of office
to a commi ssioned officer. A person naking a false oath as to any
statenent contained in such enlistnent contract shall upon conviction be
deened guilty of perjury.

8§ 92. Pronotion and reduction. Enlisted personnel of the organized
mlitia shall be pronoted and reduced in grade or rate, as prescribed by
regul ati ons issued pursuant to this chapter.

8§ 93. Discharges. 1. An enlisted person may be discharged from any
force of the organized mlitia prior to the expiration of his term of
enl i stment under such conditions as nay be prescribed by applicable | aws
and regul ations of the United States and by this chapter and by
regul ati ons issued pursuant to this chapter.



2. An enlisted person discharged froma force of the organized mlitia
shall receive a discharge in witing in such formand of such type or
classification as may be prescri bed by applicable | aws and regul ati ons
of the United States and by regul ations issued pursuant to this chapter.

8 94. Dropping fromthe rolls. Wen an enlisted person of the
organi zed mlitia absents hinself without | eave and there is reason to
bel i eve that he does not intend to return, he nay be dropped fromthe
rolls, under such regulations as nay be prescribed pursuant to this
chapter.

ARTI CLE VI |
CODE OF M LI TARY JUSTI CE
Par t . General provisions...................... 130. 1 to 130.6
1. Apprehension and restraint.............. 130.7 to 130.14
[11. Non-judicial punishnent................. 130. 15
V. Court-martial jurisdiction.............. 130. 16 to 130.21
V. Appoi ntnent and conposition of
courts-martial........................ 130. 22 to 130.29
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130. 6. Judge advocates and | egal officers.

§ 130.1. Definitions. The following ternms when used in this article
shal | be construed in the sense indicated in this section, unless the
context shows that a different sense is intended, nanely:

(1) "Organized mlitia" means the organized mlitia, the conposition
of which is stated in section two of this chapter;

(2) "Oficer" neans a comm ssioned officer including a comm ssioned
warrant officer;

(3) "Superior officer" nmeans an officer superior in rank or conmand;

(4) "Enlisted person"” nmeans any person who is serving in an enlisted
grade in any force of the organized mlitia;

(5) "Active state duty" nmeans full time mlitary duty in the active
service of the state under an order of the governor issued pursuant to
sections six or seven of this chapter and while going to and returning
from such duty;

(6) "Duty status other than active state duty" neans any one of the
types of duty described in section forty-six of this chapter and while
going to and returning from such duty;

(7) "Mlitary court” nmeans a court-martial, a court of inquiry, a
provost court;

(8 "MIlitary judge" neans an official of a general court-nartia
detailed in accordance with section 130.26 of this article;

(9) "Judge advocate" neans an officer of a force of the organized
mlitia who is a nmenber of the judge advocate general's corps or who is
designated as a judge advocate;

(10) "Legal officer"” nmeans an officer of the New York naval mlitia
designated to performlegal duties for a conmand;

(11) "Code" neans article seven of this chapter

(12) "Accuser" means a person who signs and swears to charges, any
person who directs that charges nomnally be signed and sworn to by
anot her, and any ot her person who has an interest other than an offici al
interest in the prosecution of the accused.

8§ 130.2. Persons subject to the code. The follow ng persons are



subj ect to the code:

Al'l persons belonging to the organized mlitia; all persons on the
state reserve list and the state retired list; and all other persons
lawfully called, ordered, drafted, transferred or inducted into, or
ordered to duty in or with the organized mlitia, fromthe dates they

are required by the terns of the call, order or other directive to obey
t he sane.
§ 130.3. Jurisdiction to try certain personnel. (a) Subject to the

provi sions of section 130.43, any person subject to this code who is
charged with having cormitted an of fense against this code while serving
during a prior enlistnent in a force of the organized mlitia shall not
be relieved fromanenability to trial by court-martial by reason of the
termnation of said prior enlistnent, if such person re-enlisted in any
force of the organized mlitia not nore than one day after the date of
term nation of the prior enlistnent.

(b) Al persons discharged fromthe organized mlitia subsequently
charged wi th having fraudul ently obtained said discharge shall, subject
to the provisions of section 130.43, be subject to trial by
court-martial on said charge and after apprehension, shall be subject to
this code. Upon conviction of said charge they shall be subject to tria
by court-martial for all offenses under this code cormitted prior to the
f raudul ent di schar ge.

(c) Any person who has deserted fromthe organized mlitia shall not
be relieved fromanenability to the jurisdiction of this code by virtue
of a separation from any subsequent period of service.

(d) I'n the case of persons charged with absence w thout |eave under
section 130.82 of this article, in personamjurisdiction of special
courts-martial with powers to adjudge a bad-conduct di scharge can be
obt ai ned over such persons by any nethod of personal service sufficient
for personal jurisdiction under the provisions of section three hundred
eight of the civil practice law and rules; provided that diligent
efforts have been nmade to deliver the charges to such persons. In al
cases where personal jurisdiction is obtained by service in accordance
with the provisions of this section, the special courts-martial shal



not have the power to adjudge confinenent.

8§ 130.4. Discharge of conm ssioned officers. (a) Wien any officer,
di scharged by order of the governor for absence w thout |eave for a
period of three nonths or nore pursuant to section seventy-eight of this
chapter, makes a witten application for trial by court-martial, setting
forth under oath that he has been wongfully di scharged, the adjutant
general, as soon as practicable, shall convene a general court-nmarti al
to try such officer on the charges on which he was di scharged. A
court-martial so convened shall have jurisdiction to try the di scharged
of ficer on such charges, and he shall be held to have waived the right
to plead any statute of limtations applicable to the offense with which
he is charged. The court-martial nay, as part of its sentence, adjudge
the affirmance of the discharge, but if the court-martial acquits the
accused or if the sentence adjudged, as finally approved or affirned,
does not include discharge, the adjutant general shall substitute for
t he di scharge ordered by the governor a form of discharge authorized for
adm ni strative issuance.

(b) If the adjutant general fails to convene a general court-martial
within six nonths fromthe presentation of an application for trial
under this article, the adjutant general shall substitute for the
di scharge ordered by the governor a form of discharge authorized for
adm ni strative issuance.

(c) Where an administrative discharge is substituted for a dism ssa
or discharge under the authority of this article, the governor al one nay
reappoi nt the officer to such comm ssioned rank and precedence as in the
opi nion of the governor such forner officer would have attained had he
not been di sm ssed or discharged. The reappoi ntment of such a fornmer
of ficer may be made provided a position vacancy is avail abl e under
applicabl e tables of organization. Al tine between the dismssal or
di scharge and such reappoi nt mrent shall be considered as service for al
pur poses.

(d) When an officer is discharged fromthe organized mlitia by
adm ni strative action or by board proceedi ngs pursuant to sections
seventy-five and seventy-six of this chapter or is dropped fromthe
rolls by the senate on the reconmendati on of the governor pursuant to



section eighty of this chapter, there shall not be a right to tria
under this section.

§ 130.5. Territorial applicability of the code. (a) This code shal
be applicable in all places within the state. It shall also apply to
all persons subject to this code while serving without the state and
while going to and returning fromsuch service without the state in |ike
manner and to the sane extent as while such persons are serving within
t he state.

(b) Courts-martial and courts of inquiry may be convened and held in
units of the organized mlitia while serving without the state with the
same jurisdiction and powers as if held within the state and of f enses
commtted without the state may be tried and puni shed either w thout the
state or within the state.

§ 130.6. Judge advocates and legal officers. (a) The state judge
advocate or his assistants shall make frequent inspections in the field
in supervision of the adm nistration of mlitary justice in the
organi zed mlitia.

(b) Convening authorities shall at all tinmes conmunicate directly with
their staff judge advocates or legal officers in matters relating to the
adm nistration of mlitary justice; and the staff judge advocate or
| egal officer of any command is authorized to communicate directly with
the staff judge advocate or |egal officer of a superior or subordinate
command, or with the state judge advocate.

(c) No person who has acted as nenber, mlitary judge, trial counsel,
assistant trial counsel, defense counsel, assistant defense counsel or
i nvestigating officer in any case shall subsequently act as a staff
j udge advocate or |egal officer to any review ng authority upon the sane
case.

PART ||
APPREHENSI ON AND RESTRAI NT
Section 130.7. Apprehension.



130. 8. Apprehension of deserters.

130.9. Inposition of restraint.

130. 10. Restraint of persons charged with offenses.

130. 11. Confinenment and inprisonnment in civil jails.
130. 12. Reports and receiving of prisoners.

130. 13. Puni shnent prohibited before trial.

130. 14. Delivery of offenders to civil authorities.

8§ 130.7. Apprehension. (a) Apprehension is the taking into custody
of a person.

(b) Any person authorized under regul ations issued pursuant to this
chapter to apprehend persons subject to this code, any marshal of a
court-martial appointed pursuant to the provisions of this chapter and
any peace officer, acting pursuant to his special duties, or police
of ficer may apprehend persons subject to this code upon reasonable
belief that an of fense has been commtted and that the person
apprehended conmitted it.

(c) Al officers, warrant officers, petty officers, and
non- conm ssi oned of ficers shall have authority to quell all quarrels,
frays, and disorders anong persons subject to this code and to apprehend
persons subject to this code who take part in the sane.

(d) Except as otherw se specifically provided in this chapter, no
peace officer, police officer or marshal of a court-martial shall denand
or require paynent of any fee or charge of any nature for apprehending
or placing in confinenent any person subject to this code.

8§ 130.8. Apprehension of deserters. It shall be lawful for any civil
of ficer having authority to apprehend of fenders under the | aws of the
United States or of any state, district, territory or possession of the
United States summarily to apprehend a deserter fromthe organi zed
mlitia and deliver himinto the custody of the organized mlitia.

8§ 130.9. Inposition of restraint. (a) Arrest is the restraint of a
person by an order not inposed as a punishnent for an offense, directing



himto remain within certain specified limts. Confinenent is the
physi cal restraint of a person.

(b) An enlisted person may be ordered apprehended or into arrest or
confinenment by any officer by an order, oral or witten, delivered in
person or through other persons subject to this code, or through any
person aut horized by this code to apprehend persons. A comandi ng
of ficer may authorize warrant officers, petty officers, or
noncomm ssi oned officers to order enlisted persons of his command or
subject to his authority into arrest or confinenent.

(c) An officer or a warrant officer may be ordered into arrest or
confinenment only by a commandi ng officer to whose authority he is
subj ect, by an order, oral or witten, delivered in person or by another
officer. The authority to order such persons into arrest or confinenent
may not be del egat ed.

(d) No person shall be ordered into arrest or confinenent except for
probabl e cause.

(e) Nothing in this section shall be construed to limt the authority
of persons authorized to apprehend offenders to secure the custody of an
al | eged offender until proper authority nay be notified.

§ 130.10. Restraint of persons charged with offenses. Any person
subject to this code charged with an offense under this code shall be
ordered apprehended or into arrest or confinenent, as circunstances my
require. Wien any person subject to this code is placed in arrest or
confinement prior to trial, imedi ate steps shall be taken to inform him
of the specific wong of which he is accused and to try himor to
di sm ss the charges and rel ease him

§ 130.11. Confinenment and inprisonnment in civil jails. Confinenent
and i nprisonnent other than in guard house, whether prior to, during or
after trial by a mlitary court, shall be executed in jails,
penitentiaries or prisons designated by the governor or by the adjutant
general for that purpose.



§ 130.12. Reports and receiving of prisoners. (a) No provost marshal,
commander of a guard, master at arns, warden, keeper or officer of a
city or county jail or any other jail, penitentiary or prison designated
by the governor or by the adjutant general under section 130.11 of this
article, shall refuse to receive or keep any prisoner conmtted to his
charge when the comm tting person furnishes a statenent, signed by him
of the offense charged against the prisoner.

(b) Every commander of a guard, master at arns, warden, keeper or
officer of a city or county jail or of any other jail, penitentiary or
pri son designated by the governor or by the adjutant general under
section 130.11 of this article, to whose charge a prisoner is commtted
shall, within twenty-four hours after such conmtnent or as soon as he
is relieved fromguard, report to the commandi ng officer of the prisoner
t he nane of such prisoner, the offense charged agai nst him and the nane
of the person who ordered or authorized the commtnent.

§ 130.13. Puni shnent prohibited before trial. Subject to the
provi sions of section 130.57, no person, while being held for trial or
the results of trial, shall be subjected to punishnent or penalty other
than arrest or confinenent upon the charges pendi ng agai nst him nor
shall the arrest or confinenent inposed upon himbe any nore rigorous
than the circunstances require to insure his presence, but he may be
subj ected to m nor punishnent during such period for infractions of
di sci pli ne.

§ 130.14. Delivery of offenders to civil authorities. (a) Under such
regul ati ons as nay be issued pursuant to this chapter, a person subject
to this code accused of an offense against civil authority may be
del i vered, upon request, to the civil authority for trial.

(b) When delivery under this article is nade to any civil authority of
a person undergoing sentence of a court-martial, such delivery, if
foll owed by conviction in a civil tribunal, shall be held to interrupt
t he execution of the sentence of the court-martial, and the of fender
after having answered to the civil authorities for his offense shall,
upon the request of the adjutant general, be returned to mlitary



custody for the conpletion of the said court-nartial sentence.

PART |11
NON- JUDI Cl AL PUNI SHVENT
Section 130.15. Conmandi ng officer's non-judicial punishnment.

§ 130.15. Commandi ng officer's non-judicial punishrment. (a) Under
such regul ations as may be issued pursuant to this chapter, any
commandi ng officer may, in addition to or in |ieu of adnonition or
repri mand, inpose one of the follow ng disciplinary punishnments for
m nor of fenses without the intervention of a court-martial---

(1) upon officers and warrant officers of his command:

(A) withholding of privileges for a period not to exceed two
consecuti ve weeks; or

(B) restriction to certain specified limts, with or wthout
suspensi on fromduty, for a period not to exceed two consecutive weeks;
or

(© if inposed by the governor, the conmanding officer of a force of
the organized mlitia, an officer of general or flag rank in conmand a
fine not exceeding two hundred doll ars;

(2) upon other mlitary personnel of his command:

(A) withholding of privileges for a period not to exceed two
consecuti ve weeks; or

(B) restriction to certain specified limts, with or wthout
suspensi on fromduty, for a period not to exceed two consecutive weeks;
or

(C) extra duties for a period not to exceed two consecutive weeks, and
not to exceed two hours per day, holidays included; or

(D) reduction to next inferior grade if the grade from whi ch denoted
was established by the cormmand or an equival ent or |ower conmand; or

(E) if inposed upon a person attached to or enbarked in a vessel,
confinement for a period not to exceed seven consecutive days; or

(F) a fine not exceeding one hundred fifty doll ars.

(b) Under such regulations as may be issued pursuant to this chapter,
limtations may be placed on the powers granted by this section with



respect to the kind and anmount of punishnent authorized, the categories
of commandi ng of ficers authorized to exercise such powers, and the
applicability of this section to an accused on active state duty who
dermands trial by a court-martial. Under simlar regulations, rules my
be prescribed with respect to the suspension of punishnments authorized
her eunder. Under such regul ations as nay be issued pursuant to this
chapter, an officer of general or flag rank in conmand may del egate his
powers under this section to a principal assistant.

(c) An officer in charge may, for mnor offenses, inpose on enlisted
persons assigned to the unit of which he is in charge, such of the
puni shments aut hori zed to be inposed by conmandi ng officers as may be
specifically prescribed by regul ations issued pursuant to this chapter.

(d) A person punished under authority of this section who deens his
puni shment unjust or disproportionate to the offense nay, through the
proper channel, appeal to the next superior authority. The appeal shal
be pronmptly forwarded and deci ded, but the person punished may in the
nmeantime be required to undergo the puni shnent adjudged. The officer who
i nposes the punishnent, his successor in command, and superior authority
shal | have power to suspend, set aside, or renmt any part or anmpunt of
the punishnent and to restore all rights, privileges and property
af fect ed.

(e) The inposition and enforcenent of disciplinary puni shment under
authority of this section for any act or om ssion shall not be a bar to
trial by court-martial for a serious crinme or offense growi ng out of the
same act or om ssion, and not properly punishable under this section;
but the fact that a disciplinary punishnment has been enforced may be
shown by the accused upon trial, and when so shown shall be consi dered
in determ ning the nmeasure of punishnment to be adjudged in the event of
a finding of guilty.

(f) The adjutant general may, by regulation, prescribe the form of
records to be kept of proceedings under this section and nay al so
prescribe that certain categories of those proceedings shall be in
writing.

PART |V
COURT- MARTI AL JURI SDI CTI ON



Section 130.16. Courts-martial classified.
130.17. Jurisdiction of courts-martial in general.
130. 18. Jurisdiction of general courts-nartial.
130. 19. Jurisdiction of special courts-nartial.
130. 20. Jurisdiction of summary courts-nartial.
130.21. Jurisdiction of courts-martial not exclusive.

§ 130.16. Courts-martial classified. There shall be three kinds of
courts-martial in each of the forces of the organized mlitia, nanely:

(1) Ceneral courts-martial, consisting of---

(A Amlitary judge and not |ess than five nenbers; or

(B) Only a mlitary judge, if before the court is assenbled the
accused, knowing the identity of the mlitary judge and after
consultation with defense counsel, requests in witing a court conposed
of only a mlitary judge and the mlitary judge approves;

(2) Special courts-martial, consisting of---

(A) Not less than three nenbers; or

(B) Amlitary judge and not |ess than three nenbers; or

(CO Only amlitary judge, if one has been detailed to the court, and
t he accused under the sane conditions as those prescribed in clause (1)
(B) so requests; and

(3) Summary courts-martial, which shall consist of one comm ssioned
of ficer.

§ 130.17. Jurisdiction of courts-martial in general. Each force of
the organized mlitia shall have court-nmartial jurisdiction over al
persons subject to this code. The exercise of jurisdiction by one force
over personnel of another force shall be in accordance with regul ati ons
i ssued pursuant to this chapter.

§ 130.18. Jurisdiction of general courts-martial. Subject to section
130. 17, general courts-martial shall have jurisdiction to try persons
subject to this code for any offense for which they may be puni shed by
this code and shall have the power to sentence to: confinenent with



hard | abor for not exceeding two hundred days; fines not exceeding two
hundred dol |l ars; confinenent with hard I abor in Iieu of fines inposed
not exceedi ng one day for each dollar of fine inposed; forfeiture of pay
and al |l owances, not exceeding two hundred dollars; dism ssal;

di shonor abl e di scharge; bad conduct discharge; reprinmnd; reduction of
non- comm ssioned officers to an inferior grade; and to conbi ne any two
or nore of such punishnments in the sentences inposed.

§ 130.19. Jurisdiction of special courts-martial. Subject to section
130. 17, special courts-martial shall have jurisdiction to try persons
subject to this code for any offense for which they may be puni shed by
this code. Special courts-martial shall have the power to sentence to:
confinement with hard | abor for not exceedi ng one hundred days; fines
not exceedi ng one hundred doll ars; confinenent with hard labor in |lieu
of fines inposed not exceeding one day for each dollar of fine inposed;
forfeiture of pay and all owances not exceedi ng one hundred doll ars; bad
conduct di scharge; reprimnd; reduction of noncomm ssioned officers to
an inferior grade; and to conbine any two or nore of such punishnments in
t he sentences inposed. A bad conduct discharge shall not be adjudged
unl ess a conplete record of the proceedings and testinony before the
court has been nade.

§ 130.20. Jurisdiction of sunmary courts-martial. (a) Subject to
section 130.17, summary courts-martial shall have jurisdiction to try
persons subject to this code, except officers and warrant officers, for
any offense for which they nay be punished by this code.

(b) No persons with respect to whom courts-martial have jurisdiction
shall be brought to trial before a summary court-martial if he objects
thereto. Where objection to trial by sunmary court-martial is made,
trial shall be ordered by special or general court-martial, as nay be
appropri ate.

(c) Summary courts-martial shall have the power to sentence to:
confinenment with hard | abor for not exceeding twenty-five days; fines
not exceeding twenty-five dollars; confinenent with hard labor in lieu
of fines inposed not exceeding one day for each dollar of fine inposed;



forfeiture of pay and all owances not exceeding twenty-five dollars;
repri mand; reduction of non-comm ssioned officers to an inferior grade;
and to conmbine any two or nore of such punishnents in the sentences

i nposed.

§ 130.21. Jurisdiction of courts-martial not exclusive. The
provi sions of this code conferring jurisdiction upon courts-marti al
shall not be construed as depriving provost courts or other mlitary
tribunals of concurrent jurisdiction in respect to offenders or offenses
that by statute or by the |l aw of war may be tried by such provost courts
or other mlitary tribunals.

PART V
APPO NTMENT AND COWMPOSI TI ON OF COURTS- MARTI AL

Section 130.22. Wo nay convene general courts-martial.

130. 23. Who may convene special courts-nartial.

130. 24. Who may convene sunmary courts-nartial .

130. 25. Who may serve on courts-martial .

130.26. Mlitary judge of a general court-nmartial or special

court-martial.

130. 27. Appointnment of trial counsel and defense counsel.

130. 28. Appointnent of reporters and interpreters.

130.29. Absent and additional nenbers.

§ 130.22. Wio may convene general courts-martial. General
courts-martial may be convened by order of the adjutant ageneral, the
commandi ng officer of a force of the organized mlitia, the commandi ng
of ficer of a division or corresponding unit of the army national guard
or the commandi ng of ficer of a wing or corresponding unit of the air
nat i onal guard.

§ 130.23. Wio may convene special courts-martial. (a) Special
courts-martial may be convened by- -



(1) any person who may convene a general court-martial;

(2) the commandi ng officer of a force of the organized mlitia, or of
a garrison, fort, canp, station, air base or other place where nenbers
of a force of the organized mlitia are on duty;

(3) the commandi ng officer of a division, brigade, detached or
separate battalion, or corresponding unit of the army national guard,
the New York guard or of any other |land force of the organized mlitia;

(4) the commandi ng officer of a wing, group, detached or separate
squadron or corresponding unit of the air national guard;

(5) the commandi ng officer of any naval vessel, and the conmmandi ng
of ficer of any area, brigade, battalion, division, nmarine battalion or
separate mari ne conpany of the naval mlitia;

(6) the commandi ng officer of any separate or detached conmmand or
group of detached units of any of the forces of the organized mlitia
pl aced under a single conmmnder; or

(7) the commandi ng officer or officer in charge of any other comuand
when enpowered by the adjutant general.

(b) When any such officer is an accuser, the court shall be convened
by superior conpetent authority, and nmay in any case be convened by such
authority when deened advi sabl e by him

§ 130.24. Who may convene sunmmary courts-martial. (a) Summary
courts-martial may be convened by--

(1) any person who may convene a general or special court-martial;

(2) the commandi ng officer of a detached or separate conpany or
correspondi ng unit or other detachnent of a force of the organized
mlitia;

(3) the commandi ng officer or officer in charge of any other comand
when enpowered by the adjutant general.

(b) When but one officer is present with a command or detachnent he
shall be the summary court-martial of that conmand or detachnent and
shall hear and determne all summary court-martial cases brought before
him Summary courts-martial may, however, be convened in any case by
superior conpetent authority when deened desirable by him



§ 130.25. Wio nmay serve on courts-martial. (a) Any officer of or on
duty with the organized mlitia shall be eligible to serve on al
courts-martial for the trial of any person who nay |awfully be brought
bef ore such courts for trial

(b) Any warrant officer of or on duty with the organized mlitia shal
be eligible to serve on general and special courts-martial for the trial
of any person, other than an officer, who may |lawfully be brought before
such courts for trial

(c) (1) Any enlisted person of the organized mlitia who is not a
menber of the sane unit as the accused shall be eligible to serve on
general and special courts-martial for the trial of any enlisted person
who may | awfully be brought before such courts for trial, but he shal
serve as a nmenber of a court only if, before the conclusion of a session
called by the mlitary judge under subdivision (a) of section 130.39 of
this chapter prior to trial or, in the absence of such a session, before
the court is assenbled for the trial of the accused, the accused
personal ly has requested in witing that enlisted persons serve on it.
After such a request, no enlisted person shall be tried by a general or
special court-nmartial the nmenbership of which does not include enlisted
persons in a nunber conprising at |east one-third of the total
menber ship of the court, unless eligible enlisted persons cannot be
obt ai ned on account of physical conditions or mlitary exigencies. \Were
such persons cannot be obtained, the court may be convened and the tri al
hel d wi thout them but the convening authority shall nake a detailed
witten statenent, to be appended to the record, stating why they could
not be obtai ned.

(2) For the purposes of this section, the word "unit" shall nean a
duly organi zed body of the organized mlitia not |arger than a conpany,
a squadron, a division of the naval mlitia, or a body corresponding to
one of them

(d) (1) When it can be avoi ded, no person subject to this code shal
be tried by a court-martial any menber of which is junior to himin rank
or grade.

(2) When convening a court-nmartial, the convening authority shal
appoi nt as nenbers thereof such persons as, in his opinion, are best
qualified for the duty by reason of age, education, training,
experience, |length of service, and judicial tenperanment. No person shal



be eligible to sit as a nenber of a general or special court-nartial
when he is the accuser or a witness for the prosecution or has acted as
i nvestigating officer or as counsel in the sanme case. If within the
command of the convening authority there is present and not otherw se
disqualified an officer who is a nenber of the bar of this state and of
appropriate rank, the convening authority shall appoint such officer as
presi dent of a special court-martial; provided, however that although
this requirenment shall be binding on the convening authority, failure to
follow it in any case shall not divest a mlitary court of jurisdiction.

§ 130.26. Mlitary judge of a general court-martial or special
court-martial. (a) The authority convening a general court-narti al
shall, and, subject to such regulations as nay be issued pursuant to
this chapter, the authority convening a special court-nmartial may,
detail a mlitary judge thereto. A mlitary judge shall preside over
each open session of the court-martial to which he has been detail ed.

(b) Amlitary judge shall be a comm ssioned officer of a force of the
organized mlitia or a person on the state reserve list or state retired
list who is a nenber of the bar of this state and who is certified to be
qualified for duty as a mlitary judge by the state judge advocate.

(c) The mlitary judge of a general court-nmartial shall be designated
by the state judge advocate, or his designee, for detail by the
conveni ng authority. A conm ssioned officer who is certified to be
qualified for duty as a mlitary judge when perform ng such duties shal
be assigned and directly responsible to the state judge advocate, or his
desi gnee.

(d) No person is eligible to act as a mlitary judge in a case if he
is the accuser or a witness for the prosecution or has acted as
i nvestigating officer or counsel in the sane case.

(e) The mlitary judge of a court-martial may not consult with the
menbers of the court except in the presence of the accused, trial
counsel, and the defense counsel, nor nay he vote with the nenbers of
t he court.

8§ 130.27. Appointnment of trial counsel and defense counsel. (a) For



each general and special court-martial the authority convening the court
shall appoint a trial counsel and a defense counsel, together with such
assistants as he deens necessary or appropriate. No person who has acted
as investigating officer, mlitary judge, or court nenber in any case
shal | act subsequently as trial counsel, assistant trial counsel, or,

unl ess expressly requested by the accused, as defense counsel or

assi stant defense counsel in the sane case. No person who has acted for
the prosecution shall act subsequently in the sane case for the defense,
nor shall any person who has acted for the defense act subsequently in
the sane case for the prosecution

(b) Any person who is appointed as trial counsel or defense counsel in
the case of a general court-nmartial shall be a person who is a nenber of
the bar of this state.

(c) I'n the case of a special court-martial --

(1) if the trial counsel is qualified to act as counsel before a
general court-martial, the defense counsel appointed by the convening
authority shall be a person simlarly qualified; and

(2) if the trial counsel is a judge advocate, or a legal officer, or a
menber of the bar of a federal court or of the highest court of a state
of the United States, the defense counsel appointed by the convening
authority shall be one of the foregoing.

8§ 130.28. Appointment of reporters and interpreters. Under such
regul ati ons as the adjutant general may prescribe, the convening
authority of a mlitary court shall appoint qualified court reporters,
who shall record the proceedi ngs of and testinony taken before such
court. Under |ike regulations the convening authority of a mlitary
court may appoint an interpreter who shall interpret for the court.

§ 130.29. Absent and additional nenbers. (a) No menber of a general
or special court-martial shall be absent or excused after court has been
assenbled for the trial of the accused except for physical disability or
as aresult of a challenge or by order of the convening authority for
good cause.

(b) Whenever a general court-nmartial other than a general



court-martial conposed of a mlitary judge only is reduced bel ow five
menbers, the trial shall not proceed unless the convening authority
appoi nts new nenbers sufficient in nunber to provide not |ess than five
menbers. The trial may proceed with the new nenbers present after the
recorded evidence previously introduced before the nenbers of the court
has been read to the court in the presence of the mlitary judge, the
accused, and counsel for both sides.

(c) Whenever a special court-martial, other than a speci al
court-martial conposed of a mlitary judge only, is reduced bel ow three
menbers, the trial shall not proceed unless the convening authority
appoi nts new nenbers sufficient in nunber to provide not |less than three
menbers. The trial shall proceed with the new nenbers present as if no
evi dence had previously been introduced at the trial, unless a verbatim
record of the evidence previously introduced by the nmenbers of the court
or a stipulation thereof is read to the court in the presence of the
mlitary judge, if any, the accused, and counsel for both sides.

(d) If the mlitary judge of a court-martial conposed of a mlitary
judge only is unable to proceed with the trial because of physical
disability, as a result of a challenge, or for other good cause, the
trial shall proceed, subject to any applicable conditions of section
130. 16 of this chapter, after the detail of a newmlitary judge as if
no evi dence had previously been introduced, unless a verbati mrecord of
t he evidence previously introduced or a stipulation thereof is read in
court in the presence of the new mlitary judge, the accused, and
counsel for both sides.

PART VI
PRE- TRI AL PROCEDURE
Section 130.30. Charges and specifications.
130. 31. Conpul sory self-incrimnation prohibited.
130. 32. I nvestigation.
130. 33. Forwardi ng of charges.
130. 34. Advice of staff judge advocate and reference for trial.
130. 35. Service of charges.



§ 130.30. Charges and specifications. (a) Charges and specifications
shal | be signed by a person subject to this code under oath before a
person aut horized by this chapter to adm ni ster oaths and shall state--

(1) that the signer has personal know edge of, or has investigated,
the matter set forth therein; and

(2) that the same are true in fact to the best of his know edge and
bel i ef .

(b) Upon the preferring of charges, the proper authority shall take
i mmedi ate steps to determ ne what disposition should be made thereof in
the interest of justice and discipline, and the person accused shall be
i nformed of the charges against himas soon as practicable.

§ 130.31. Compul sory self-incrimnation prohibited. (a) No person
subject to this code shall conpel any person to incrimnate hinself or
to answer any question the answer to which nmay tend to incrimnate him

(b) No person subject to this code shall interrogate, or reguest any
statenent from an accused or a person suspected of an offense w thout
first informng himof the nature of the accusation and advi sing him
that he does not have to nmake any statenent regardi ng the of fense of
whi ch he is accused or suspected and that any statenent made by hi m nay
be used as evidence against himin a trial by court-martial.

(c) No person subject to this code shall conpel any person to nake a
statenent or produce evidence before any mlitary tribunal if the
statenent or evidence is not material to the issue and may tend to
degrade him

(d) No statenent obtained fromany person in violation of this
section, or through the use of coercion, unlawful influence, or unlaw ul
i nducenment shall be received in evidence against himin a trial by
court-martial .

§ 130.32. Investigation. (a) No charge or specification shall be
referred to a general court-martial for trial until a thorough and
i mpartial investigation of all the nmatters set forth therein has been
made. This investigation shall include inquiries as to the truth of the
matter set forth in the charges, formof charges, and the disposition



whi ch shoul d be made of the case in the interest of justice and
di sci pli ne.

(b) The accused shall be advised of the charges against himand of his
right to be represented at such investigation by counsel. Upon his own
request he shall be represented by civilian counsel if provided by him
at his own expense, or mlitary counsel of his own selection if such
counsel be reasonably available, or by counsel appointed by the adjutant
general . At such investigation full opportunity shall be given to the
accused to cross-exam ne wtnesses against himif they are avail able and
to present anything he nmay desire in his own behalf, either in defense
or mtigation, and the investigating officer shall exam ne avail able
W t nesses requested by the accused. |If the charges are forwarded after
such investigation, they shall be acconpanied by a statenent of the
substance of the testinony taken on both sides and a copy thereof shal
be given to the accused.

(c) If an investigation of the subject matter of an offense has been
conducted prior to the tine the accused is charged with the offense, and
if the accused was present at such investigation and afforded the
opportunities for representation, cross-exan nation, and presentation
prescribed in subdivision (b) of this section, no further investigation
of that charge is necessary under this section unless it is demanded by
the accused after he is informed of the charge. A demand for further
i nvestigation entitled the accused to recall w tnesses for further
cross-exam nation and to of fer any new evidence in his own behal f.

(d) The requirenments of this section shall be binding on all persons
adm nistering this code, but failure to follow themin any case shal
not divest a mlitary court of jurisdiction.

§ 130.33. Forwarding of charges. When a person is held for trial by
general court-martial, the commandi ng officer shall, within eight days
after the accused is ordered into arrest or confinenment, if practicable,
forward t hrough channels the charges, together with the investigation
and allied papers, to the general court-martial convening authority. If
the sane is not practicable, he shall report in witing to the general
court-martial convening authority the reasons for del ay.



§ 130.34. Advice of staff judge advocate and reference for trial. (a)
Before directing the trial of any charge by general court-martial, the
convening authority shall refer it to the state judge advocate for
consi deration and advice. The convening authority shall not refer a
charge to a general court-martial for trial unless he has found that the
charge all eges an of fense under this code and is warranted by evi dence
indicated in the report of investigation.

(b) If the charges or specifications are not formally correct or do
not conformto the substance of the evidence contained in the report of
the investigating officer, formal corrections and such changes in the
charges and specifications as are needed to make them conformto the
evi dence may be nmde.

§ 130.35. Service of charges. The trial counsel to whomcourt-marti al
charges are referred for trial shall cause to be served upon the accused
a copy of the charges upon which trial is to be had. In tinme of peace
no person shall, against his objection, be brought to trial, or be
required to participate by hinself or counsel in a session called by the
mlitary judge under subdivision (a) of section 130.39 of this chapter,
in a general court-martial case within a period of five days after the
service of charges upon himor in a special court-martial within a
period of three days subsequent to the service of the charges upon him

PART VI |
TRI AL PROCEDURE
Section 130.36. Adjutant general may prescribe rules.
130.37. Unlawfully influencing action of court.
130.38. Duties of trial counsel and defense counsel.
130. 39. Sessi ons.
130. 40. Conti nuances.
130. 41. Chal |l enges.
130.42. Qaths.
130.43. Statute of limtations.
130. 44. Forner jeopardy.



130.45. Pl eas of the accused.

130.46. QOpportunity to obtain w tnesses and ot her evi dence.
130.47. Refusal to appear or testify.

130. 48. Cont enpt s.

130. 49. Depositions.

130.50. Admissibility of records of courts of inquiry.
130.51. Voting and rulings.

130. 52. Nunber of votes required.

130.53. Court to announce acti on.

130.54. Record of trial.

§ 130.36. Adjutant general may prescribe rules. The procedure,
i ncl udi ng nodes of proof, in cases before mlitary courts and ot her
mlitary tribunals may be prescribed by the adjutant general by
regul ati ons issued pursuant to this chapter which shall, so far as he
deens practicable, apply the forns and nodes of procedure, the
principles of law and the rul es of evidence generally recognized in the
trial of cases in the courts-martial of the United States, but which
shall not be contrary to or inconsistent with this chapter.

§ 130.37. Unlawfully influencing action of court. (a) No authority
convening a general, special, or summary court-martial, nor any other
commandi ng officer, shall censure, reprimand, or adnoni sh such court or
any nmenber, mlitary judge, or counsel thereof, with respect to the
findings or sentence adjudged by the court, or with respect to any other
exercise of its or his functions in the conduct of the proceeding. No
person subject to this code shall attenpt to coerce or, by any
unaut hori zed neans, influence the action of a court-martial or any other
mlitary tribunal or any nenber thereof, in reaching the findings or
sentence in any case, or the action of any conveni ng, approving, or
reviewi ng authority with respect to his judicial acts. The foregoing
provi sions of the subdivision shall not apply with respect to (1)
general instructional or informational courses in mlitary justice if
such courses are designed solely for the purpose of instructing nmenbers
of a command in the substantive and procedural aspects of



courts-martial, or (2) to statenments and instructions given in open
court by the mlitary judge, president of a special court-martial, or
counsel .

(b) I'n the preparation of an effectiveness, fitness, or efficiency
report or any other report or docunent used in whole or in part for the
pur pose of determ ning whether a nenber is qualified to be advanced, in
grade, or in determning the assignnment or transfer of a nmenber or in
determ ni ng whet her a nmenber shoul d be retained on any type of duty or
status, no person subject to this chapter may, in preparing any such
report (1) consider or evaluate the perfornmance of duty of any such
menber as a nmenber of a court-martial, or (2) give a | ess favorable
rating or evaluation of any nmenber because of the zeal with which such
menber, as counsel, represented any accused before a court-nartial.

§ 130.38. Duties of trial counsel and defense counsel. (a) The trial
counsel of a general or special court-martial shall prosecute in the
nane of the state, and shall, under the direction of the court, prepare

the record of the proceedings.

(b) The accused shall have the right to be represented in his defense
before a general or special court-martial by civilian counsel if
provided by him or by mlitary counsel of his own selection if
reasonably avail able, or by the defense counsel duly appointed pursuant
to section 130.27. Should the accused have counsel of his own sel ection,
the duly appoi nted defense counsel, and assistant defense counsel, if
any, shall, if the accused so desires, act as his associ ate counsel;
ot herwi se they shall be excused by the mlitary judge or by the
president of a court-martial without a mlitary judge.

(c) I'n every court-martial proceeding, the defense counsel may, in the
event of conviction, forward for attachnent to the record of proceedi ngs
a brief of such matters as he feels should be considered in behal f of
t he accused on review, including any objection to the contents of the
record which he may deem appropri ate.

(d) An assistant trial counsel of a general court-martial my, under
the direction of the trial counsel or when he is qualified to be a trial
counsel as required by section 130.27, performany duty inposed by | aw,
regul ation, or the custom of the service upon the trial counsel of the



court. An assistant trial counsel of a special court-martial may perform
any duty of the trial counsel.

(e) An assistant defense counsel of a general or special court-martial
may, under the direction of the defense counsel or when he is qualified
to be the defense counsel as required by section 130.27, perform any
duty inposed by law, regulation, or the customof the service upon
counsel for the accused.

§ 130.39. Sessions.

(a) At any time after the service of charges which have been referred
for trial to a court-nmartial conposed of a mlitary judge and nenbers,
the mlitary judge nmay, subject to section 130.35 of this chapter, cal
the court into session without the presence of the nenbers for the
pur pose of - -

(1) hearing and determ ning notions raising defenses or objections
whi ch are capable of determi nation without trial of the issues raised by
a plea of not guilty;

(2) hearing and ruling upon any matter which nmay be rul ed upon by the
mlitary judge under this chapter, whether or not the matter is
appropriate for later consideration or decision by nmenbers of the court;

(3) if permtted by regulations issued pursuant to this chapter,
hol di ng the arrai gnment and receiving the pleas of the accused; and

(4) perform ng any other procedural function which nay be perfornmed by
the mlitary judge under this chapter or under rules prescribed pursuant
to section 130.36 of this chapter and which does not require the
presence of the nenbers of the court. These proceedi ngs shall be
conducted in the presence of the accused, the defense counsel, and the
trial counsel and shall be made a part of the record.

(b) When the nmenbers of a court-martial deliberate or vote, only the
menbers may be present. All other proceedings, including any other
consultation of the menbers of the court with counsel or the mlitary
judge, shall be nade a part of the record and shall be in the presence
of the accused, the defense counsel, the trial counsel, and, in cases in
which a mlitary judge has been detailed to the court, the mlitary
j udge.



§ 130.40. Continuances. The mlitary judge or a court-martial wthout
a mlitary judge may, for reasonabl e cause, grant a continuance to any
party for such tinme, and as often, as may appear to be just.

§ 130.41. Challenges. (a) The mlitary judge and nenbers of a general
or special court-martial nay be chall enged by the accused or the trial
counsel for cause stated to the court. The mlitary judge, or, if none,
the court, shall determ ne the relevancy and validity of challenges for
cause, and shall not receive a challenge to nore than one person at a
time. Challenges by the trial counsel shall ordinarily be presented and
deci ded before those by the accused are of fered.

(b) Each accused and trial counsel shall be entitled to one perenptory
chal l enge, but the mlitary judge shall not be chall enged except for
cause, and if the president of a special court-martial is a nenber of
the bar of this state, he shall not be chall enged except for cause.

§ 130.42. Caths. (a) Before performng their respective duties,
mlitary judges, nmenbers of general and special courts-nmartial, trial
counsel, assistant trial counsel, defense counsel, assistant defense
counsel, reporters, and interpreters shall take an oath to performtheir
duties faithfully. The formof the oath, the time and place of the
taki ng thereof, the manner of recording the sane, and whether the oath
shall be taken for all cases in which these duties are to be perforned
or for a particular case, shall be as prescribed in regul ations issued
pursuant to this chapter. These regulations may provide that an oath to
performfaithfully duties as a mlitary judge, trial counsel, assistant
trial counsel, defense counsel, or assistant defense counsel nay be
taken at any tine by any judge advocate or other person certified to be
qualified or conpetent for the duty, and if such oath is taken it need
not again be taken at the time the judge advocate or other person is
detailed to that duty.

(b) Al witnesses before mlitary courts shall be exam ned on oath or
affirmation.



§ 130.43. Statute of limtations. (a) A person charged with desertion
or absence without leave in tine of war, or with aiding the eneny or
with nmutiny may be tried and punished at any tinme without limtation.

(b) Except as otherw se provided in this section, a person charged
with desertion in tinme of peace or any of the offenses puni shabl e under
sections 130.112 and 130. 113 shall not be liable to be tried by
court-martial if the offense was commtted nore than three years before
the recei pt of sworn charges and specifications by an officer exercising
sumary court-martial jurisdiction over the command.

(c) Except as otherwi se provided in this article, a person charged
with any offense shall not be liable to be tried by court-martial or
puni shed under section 130.15 if the offense was conmtted nore than two
years before the receipt of sworn charges and specifications by an
of ficer exercising summary court-martial jurisdiction over the command
or before the inposition of punishnent under section 130. 15.

(d) Periods in which the accused was absent fromterritory in which
the state has the authority to apprehend him or in the custody of civil
authorities, or in the hands of the eneny, shall be excluded in
conputing the period of limtation prescribed in this section.

8§ 130.44. Fornmer jeopardy. (a) No person shall w thout his consent,
be tried a second tine by a civil court or a mlitary court of the state
for the sane of fense.

(b) No proceeding in which an accused has been found guilty by a
court-martial upon any charge or specification shall be held to be a
trial in the sense of this section until the finding of guilty has
becone final after review of the case has been fully conpl eted.

(c) A proceeding which, subsequent to the introduction of evidence but
prior to a finding, is dismssed or term nated by the conveni ng
authority or on notion of the prosecution for failure of available
evi dence or witnesses without any fault of the accused shall be a trial
in the sense of this section.

8§ 130.45. Pleas of the accused. (a) If an accused after arrai gnnment



makes any irregular pleading, or after a plea of guilty sets up natter
i nconsistent with the plea, or if it appears that he has entered the
plea of guilty inprovidently or through | ack of understanding of its
meani ng and effect, or if he fails or refuses to plead, a plea of not
guilty shall be entered in the record and the court shall proceed as

t hough he had pl eaded not guilty.

(b) Wth respect to any charge or specification to which a plea of
guilty has been nade by the accused and accepted by the mlitary judge
or by a court-martial without a mlitary judge, a finding of guilty of
the charge or specification may, if permtted by regul ations issued
pursuant to this chapter, be entered i medi ately wi thout vote. This
finding shall constitute the finding of the court unless the plea of
guilty is withdrawn prior to announcenent of the sentence, in which
event the proceeding shall continue as though the accused had pl eaded
not guilty.

§ 130.46. Opportunity to obtain wi tnesses and other evidence. The
trial counsel, defense counsel, and the court-martial shall have equal
opportunity to obtain w tnesses and other evidence in accordance with
regul ati ons issued by the governor pursuant to this chapter. Process
issued in court-martial cases to conpel w tnesses to appear and testify
and to conpel the production of other evidence shall run to any part of
the state and to any other state in which the court-nmartial may be
sitting.

§ 130.47. Refusal to appear or testify. Every person not subject to
this code who (a) has been duly subpoenaed to appear as a witnhess or to
produce books and records before any mlitary court or board or before
any mlitary or civil officer designated to take a deposition to be read
in evidence before such mlitary court or board; and

(b) has been duly paid or tendered the fees and mileage of a w tness
at the rates allowed to witnesses attendi ng the suprene court of the
state; and

(c) willfully neglects or refuses to appear, or refuses to qualify as
a witness or to testify or to produce any evidence whi ch such person nay



have been duly subpoenaed to produce shall be deened guilty of an

of fense agai nst the state and may be puni shed by the suprene court of
the county in which such mlitary court or board was convened or in

whi ch such mlitary or civil officer is located, in the sanme nanner and
to the same extent as provided for the failure to appear, refusal to
qualify as a witness or to testify or refusal or failure to produce any
evi dence whi ch such person nmay have been duly subpoenaed to produce, in
actions or proceedings in the suprene court of the state.

§ 130.48. Contenpts. A mlitary court may punish for contenpt any
person who uses any nenaci ng words, signs, or gestures in its presence,
or who disturbs its proceedings by any riot or disorder. Such
puni shment shall not exceed confinenent for thirty days or a fine of one
hundred dol |l ars, or both.

8§ 130.49. Depositions. (a) At any tine after charges have been signed
as provided in section 130.30, any party may take oral or witten
depositions unless the mlitary judge or court-nmartial w thout a
mlitary judge hearing the case or, if the case is not being heard, an
authority conpetent to convene a court-martial for the trial of such
charges forbids it for good cause. If a deposition is to be taken before
charges are referred for trial, such an authority may designate officers
to represent the prosecution and the defense and may aut hori ze such
officers to take the deposition of any wi tness.

(b) The party at whose instance a deposition is to be taken shall give
to every other party reasonable witten notice of the tine and place for
taki ng the deposition.

(c) Depositions nay be taken before and authenticated by any mlitary
or civil officer authorized by the laws of the state or by the | aws of
the place where the deposition is taken to adm ni ster oaths.

(d) A duly authenticated deposition taken upon reasonable notice to
the other party, so far as otherw se adm ssi bl e under the rul es of
evi dence may be read in evidence before any court-martial or in any
proceedi ng before a court of inquiry, if it appears

(1) that the witness resides or is beyond the state in which the



court-martial or court of inquiry is ordered to sit, or beyond the
di stance of one hundred mles fromthe place of trial or hearing; or

(2) that the witness by reason of death, age, sickness, bodily
infirmty, inprisonment, mlitary necessity, non-anenability to process,
or other reasonable cause, is unable or refuses to appear and testify in
person at the place of trial or hearing; or

(3) that the present whereabouts of the witness is unknown.

8§ 130.50. Admissibility of records of courts of inquiry. (a) In any
case not extending to the dism ssal of an officer, the sworn testinony,
contained in the duly authenticated record of proceedings of a court of
i nquiry, of a person whose oral testinony cannot be obtained, may, if
ot herwi se admi ssi bl e under the rul es of evidence, be read in evidence by
any party before a court-nmartial if the accused was a party before the
court of inquiry and if the sane issue was involved or if the accused
consents to the introduction of such evidence.

(b) Such testinony may be read in evidence only by the defense in
cases extending to the dism ssal of an officer.

(c) Such testinobny may al so be read in evidence before a court of
inquiry or a mlitary board.

§ 130.51. Voting and rulings. (a) Voting by nenbers of a general or
special court-martial on the findings and on the sentence, and by
menbers of a court-martial without a mlitary judge upon questions of
chal l enge, shall be by secret witten ballot. The junior nmenber of the
court shall in each case count the votes, which count shall be checked
by the president, who shall forthwith announce the result of the ball ot
to the nmenbers of the court.

(b) The mlitary judge and, except for questions of challenge, the
president of a court-martial without a mlitary judge shall rule on al
gquestions of law and all interlocutory questions arising during the
proceedi ngs. Any such ruling nade by the mlitary judge upon any
gquestion of law or any interlocutory question other than the factual
i ssue of nental responsibility of the accused, or by the president of a
court-martial without a mlitary judge upon any question of |aw other



than a notion for finding of not guilty, is final and constitutes the
ruling of a court. However, the mlitary judge or the president of a
court-martial without a mlitary judge may change his ruling at any tine
during the trial. Unless such ruling be final, if any nenber objects
thereto, the court shall be cleared and cl osed and the question deci ded
by a vote as provided in section 130.52, viva voce, beginning with the
junior in rank.

(c) Before a vote is taken on the findings, the mlitary judge or the
president of a court-martial without a mlitary judge shall, in the
presence of the accused and counsel, instruct the nmenbers of the court
as to the elenents of the offense and charge them -

(1) that the accused nust be presuned to be innocent until his guilt
is established by | egal and conpetent evidence beyond reasonabl e doubt;

(2) that in the case being considered, if there is a reasonabl e doubt
as to the guilt of the accused, the doubt shall be resolved in favor of
t he accused and he shall be acquitted;

(3) that if there is a reasonable doubt as to the degree of guilt, the
finding nust be in a | ower degree as to which there is no reasonable
doubt; and

(4) that the burden of proof to establish the guilt of the accused
beyond reasonabl e doubt is upon the state.

(d) Subdivisions (a), (b) and (c) do not apply to a court-nmarti al
conposed of a mlitary judge only. The mlitary judge of such a
court-martial shall determine all questions of |aw and fact arising
during the proceedings and, if the accused is convicted, adjudge an
appropriate sentence. The mlitary judge of such a court-martial shal
make a general finding and shall in addition on request find the facts
specially. If an opinion or nmenorandum of decision is filed, it will be
sufficient if the findings of fact appear therein.

§ 130.52. Number of votes required. (a) No person shall be convicted
of any of fense, except as provided in subdivision (b) of section 130.45
of this chapter, or by the concurrence of two-thirds of the nenbers
present at the time the vote is taken.

(b) Al sentences shall be determ ned by the concurrence of two-thirds
of the menbers present at the tine that the vote is taken.



(c) Al other questions to be decided by the nenbers of a general or
special court-martial shall be determined by a ngjority vote, but a
determ nation to reconsider a finding of guilty or to reconsider a
sentence, with a view toward decreasing it, may be made by any | esser
vote which indicates that the reconsideration is not opposed by the
nunber of votes required for that finding or sentence. A tie vote on a
chal | enge shall disqualify the menber challenged. A tie vote on a
notion for a finding of not guilty or on a notion relating to the
guestion of the accused's sanity shall be a determ nation against the
accused. A tie vote on any other question shall be a determnation in
favor of the accused.

§ 130.53. Court to announce action. Every court-martial shal
announce its findings and sentence to the parties as soon as determ ned.

8§ 130.54. Record of trial. (a) Each general court-martial shall keep
a separate record of the proceedings in each case brought before it, and
the record shall be authenticated by the signature of the mlitary
judge. |If the record cannot be authenticated by the mlitary judge by
reason of his death, disability, or absence, it shall be authenticated
by the signature of the trial counsel or by that of a nmenber if the
trial counsel is unable to authenticate it by reason of his death,
disability, or absence. In a court-martial consisting of only a mlitary
judge the record shall be authenticated by the court reporter under the
same conditions which would inpose such a duty on a nenber under this
subdi vision. |If the proceedings have resulted in an acquittal of al
charges and specifications or, if not affecting a general or flag
officer, in a sentence not including discharge and not in excess of that
whi ch may ot herwi se be adjudged by a special court-martial, the record
shall contain such matters as nay be prescribed by regulations issued
pursuant to this chapter

(b) Each special and sumrmary court-martial shall keep a separate
record of the proceedings in each case, which record shall contain such
matter and be authenticated in such manner as nay be required by
regul ati ons issued pursuant to this chapter.



(c) A copy of the record of the proceedi ngs of each general and
special court-martial shall be given to the accused as soon as
aut henti cat ed.

PART VI I |
SENTENCES
Section 130.55. Cruel and unusual punishnents prohibited.
130.56. Maximumlimts.
130.57. Effective date of sentences.
130. 58. Execution of confinenent.

§ 130.55. Cruel and unusual punishnents prohibited. Punishnment by
fl oggi ng, or by branding, marking or tattooing on the body, or any other
cruel or unusual punishnent, shall not be adjudged by any court-marti al
or inflicted upon any person subject to this code. The use of irons,
single or double, except for the purpose of safe custody, is prohibited.

§ 130.56. Maximum|limts. The punishnent which a court-martial may
direct for an offense shall not exceed the limts prescribed by this
code.

8§ 130.57. Effective date of sentences. (a) Wenever a sentence of a
court-martial as lawfully adjudged and approved includes a forfeiture of
pay or allowances in addition to confinenent not suspended or deferred,
the forfeiture may apply to pay or all owances beconm ng due on or after
t he date such sentence is approved by the convening authority and to any
pay or allowances accrued before such date.

(b) Any period of confinenent included in a sentence of a
court-martial shall begin to run fromthe date the sentence is adjudged
by the court-martial, but periods during which the sentence to
confinenment is suspended or deferred shall be excluded in conputing the
service of the termof confinenent. Regul ati ons adopted pursuant to this
chapter may provide that sentences of confinenent shall not be executed



until approved by such officers as nmay be designated in such
regul ati ons.

(c) Al other sentences of court-martial shall becone effective on the
dat e ordered execut ed.

(d) On application by an accused who is under sentence to confinenent
t hat has not been ordered executed, the convening authority or, if the
accused is no longer under his jurisdiction, the officer exercising
simlar court-martial convening authority over the command to which the
accused is currently assigned, may in his sole discretion defer service
of a sentence to confinenment. The defernent shall term nate when the
sentence is ordered executed. The defernment may be rescinded at any tine
by the officer who granted it or, if the accused is no |onger under his
jurisdiction, by the officer exercising simlar court-martial
jurisdiction over the command to which the accused is currently
assi gned.

§ 130.58. Execution of confinenent. (a) Any sentence or puni shnment of
confinement adjudged by a mlitary court, whether or not such sentence
or puni shment includes di scharge or dism ssal, and whether or not such
di scharge or dism ssal has been executed, may be carried into execution
by confinenent in any place of confinenent under the control of any of

the forces of the organized mlitia, or in any jail, penitentiary or
pri son designated for that purpose as prescribed in section 130.11 of
this code; and persons so confined in such a jail, penitentiary or

prison shall be subject to the sane discipline and treatnent as persons
confined or conmtted to such jail, penitentiary or prison by the courts
of the state or of any political subdivision thereof.

(b) The om ssion of the words "hard | abor” in any sentence or
puni shment of a court-nmartial adjudging confinenent shall not be
construed as depriving the authority executing such sentence or
puni shment of the power to require hard | abor as a part of the
puni shrent .

(c) The keepers, officers and wardens of all city or county jails and
of all other jails, penitentiaries or prisons designated by the governor
or by the adjutant general pursuant to section 130.11 of this chapter
shal |l receive the bodies of persons ordered into confinenent prior to



trial and of persons conmtted to confinenent by the process or mandate
of a mlitary court and shall confine themaccording to |aw, and no such
keeper, officer or warden shall demand or require paynent of any fee or
charge of any nature for receiving or confining a person in such jail,
penitentiary or prison.

PART | X
POST- TRI AL PROCEDURE AND REVI EW OF COURTS- MARTI AL
Secti on 130.59. Error of law | esser included offense.

130. 60. Action by the convening authority.

130. 61. Wai ver or withdrawal of appeal.

130. 62. Reheari ngs.

130. 63. Revi ew by a judge advocate.

130. 64. Di sposition of records

130. 65. Revi ew by board of mlitary review and approval by the
adj utant general .

130. 66. Revi ew by the governor.

130. 67. Revi ew counsel .

130. 68. Review in the office of the state judge advocate.
130. 69. Executi on of sentence; suspension of sentence.
130. 70. Vacati on of suspension.

130. 71. Petition for a newtrial.

130. 72. Rem ssi on and suspensi on.

130. 72-a. Restoration.

130.72-b. Finality of proceedings, findings and sentences.

130.72-c. Leave required to be taken pending review of certain
court-martial convictions.

8§ 130.59. Error of law, lesser included offense. (a) A finding or
sentence of a court-martial shall not be held incorrect on the ground of
an error of law unless the error materially prejudices the substanti al
rights of the accused.

(b) Any reviewing authority with the power to approve or affirma
finding of guilty may approve or affirm instead, so nuch of the
findings as includes a | esser included offense.



§ 130.60. Action by the convening authority. (a) The findings and
sentence of a court-martial shall be reported pronptly to the convening
authority after the announcenent of the sentence.

(b) (1) Wthin thirty days after the sentence of a general
court-martial or of a special court-martial which has adjudged a
bad- conduct di scharge has been announced, the accused may submit to the
convening authority matters for consideration by the convening authority
with respect to the findings and the sentence. In the case of all other
special courts-martial, the accused nay nmake such a subm ssion to the
convening authority within twenty days after the sentence i s announced.
In the case of all summary courts-martial the accused may make such a
subnmi ssion to the convening authority within seven days after the
sentence i s announced. If the accused shows that additional tine is
required for the accused to submt such matters, the convening authority
or other person taking action under this section, for a good cause, my
extend the peri od:

(A) in the case of a general court-martial or a special court-narti al
whi ch has adj udged a bad-conduct discharge, for not nore than an
addi tional twenty days; and

(B) in the case of all other courts-martial, for not nore than an
addi ti onal ten days.

(2) I'n a summary court-martial case the accused shall be pronptly
provi ded a copy of the record of trial for use in preparing a subm ssion
aut hori zed by paragraph one of this subdivision.

(3) I'n no event shall the accused in any general or special
court-martial case have |less than a seven-day period fromthe day on
whi ch a copy of the authenticated record of trial has been given to him
wi thin which to make a submi ssion under paragraph one of this
subdi vi si on. The convening authority or other person taking action on
the case, for good cause, may extend this period for up to an additi onal
ten days.

(4) The accused nay waive his right to make a subnmission to the
conveni ng aut hority under paragraph one of this subdivision. Such a
wai ver nmust be nade in witing and nay not be revoked. For the purposes
of paragraph two of subdivision (c) of this section, the time within



whi ch the accused may nake a subm ssion under this subdivision shall be
deened to have expired upon the subm ssion of such a waiver to the
conveni ng aut hority.

(c) (1) The authority under this section to nodify the findings and
sentence of a court-martial is a matter of conmand prerogative invol ving
the sol e discretion of the convening authority. Under regul ations of the
adj utant general, a comm ssioned officer conmanding for the tinme being,
a successor in comrand, or any person exercising general court-marti al
jurisdiction may act under this section in place of the convening
authority.

(2) Action on the sentence of a court-nartial shall be taken by the
conveni ng authority or by another person authorized to act under this
section. Subject to regulations of the adjutant general, such action nay
be taken only after consideration of any matters submtted by the
accused under subdivision (b) of this section and, if applicable, under
subdi vision (d) of this section, or after the tinme for submtting such
matters expires, whichever is earlier. The convening authority or other
person taking such action, in his sole discretion, nay approve,

di sapprove, conmute, or suspend the sentence in whole or in part.

(3) Action on the findings of a court-martial by the convening
authority or other person acting on the sentence is not required.
However, such person, in his sole discretion, nay:

(A) dism ss any charge or specification by setting aside a finding of
guilty thereto; or

(B) change a finding of guilty to a charge or specification to a
finding of guilty to an offense that is a | esser included offense of the
of fense stated in the charge or specification

(d) Before acting under this section on any general court-martial case
or any special court-martial case that includes a bad-conduct discharge
or any court-martial case which includes a sentence of confinenent, the
conveni ng authority or other person taking action under this section
shal|l obtain and consider the witten recommendati on of the staff judge
advocate or |egal officer. The convening authority or other person
taki ng action under this section shall refer the record of trial to his
staff judge advocate or legal officer, and the staff judge advocate or
| egal officer shall use such record in the preparation of his
reconmendati on. The reconmendati on of the staff judge advocate or | egal



of ficer shall include such natters as the adjutant general may prescribe
by regul ati ons and shall be served on the accused, who shall have five
days fromthe date of receipt in which to subnmt any matter in response.
The convening authority or other person taking action under this
section, for good cause, nay extend that period for up to an additional
twenty days. Failure to object in the response to the recommendati on or
to any matter attached to the recommendati on waives the right to object
t her et o.

(e) (1) The convening authority or other person taking action under
this section, in his sole discretion, may order a proceeding in revision
or a rehearing.

(2) A proceeding in revision nay be ordered if there is an apparent
error or omssion in the record or if the record shows inproper or
i nconsi stent action by a court-nmartial with respect to the findings or
sentence that can be rectified without material prejudice to the
substantial rights of the accused. In no case, however, may a proceedi ng
in revision:

(A) reconsider a finding of not guilty of any specification or a
ruling which amounts to a finding of not guilty;

(B) reconsider a finding of not guilty of any charge, unless there has
been a finding of guilty under a specification laid under that charge,
which sufficiently alleges a violation of sone article of this chapter;
or

(C increase the severity of sone article of the sentence.

(3) A rehearing nay be ordered by the convening authority or other
person taking action under this section if he di sapproves the findings
and sentence and states the reasons for disapproval of the findings. If
such person di sapproves the findings and sentence and does not order a
rehearing, he shall dismss the charges. A rehearing as to the findings
may not be ordered where there is a |lack of sufficient evidence in the
record to support the findings. A rehearing as to the sentence may be
ordered if the convening authority or other person taking action under
t hi s subdi vi si on di sapproves the sentence.

§ 130.61. Waiver or withdrawal of appeal. (a) In each case subject to
appel l ate revi ew under section 130.65 or section 130.68 of this article



the accused may file with the convening authority a statenent expressly
wai ving the right of the accused to such review Such a waiver shall be
signed by both the accused and by defense counsel and nust be filed
within ten days after the action under subdivision (c) of section 130.60
of this article is served on the accused or on defense counsel. The
conveni ng authority or other person taking such action, for good cause,
may extend the period for such filing by not nore than thirty days.

(b) The accused nay w thdraw an appeal at any tine.

(c) A waiver of the right to appellate review or the withdrawal of an
appeal under this section bars review under section 130.65 or 130.68 of
this article.

8§ 130.62. Rehearings. Each rehearing under this chapter shall take
pl ace before a court-martial conposed of nenbers not nenbers of the
court-martial which first heard the case. Upon a rehearing the accused
may not be tried for any offense of which he was found not guilty by the
first court-martial, and no sentence in excess of or nore severe than
the original sentence may be inposed, unless the sentence is based upon
a finding of guilty of an offense not considered upon the nerits in the
original proceedings. If the sentence approved after the first
court-martial was in accordance with a pretrial agreenment and the
accused at the rehearing changes his plea with respect to the charges or
speci fications upon which the pretrial agreement was based, or otherw se
does not conply with the pretrial agreenent, the sentence as to those
charges or specifications may include any puni shnment not in excess of
that lawfully adjudged at the first court-martial.

§ 130.63. Review by a judge advocate. (a) Each case in which there
has been a finding of guilt that is not reviewed under section 130.65 or
130.68 of this article shall be reviewed by a judge advocate under
regul ati ons of the adjutant general. A judge advocate may not review a
case under this subdivision if he has acted in the sanme case as an
accuser, investigating officer, nenber of the court, mlitary judge, or
counsel or has otherw se acted on behalf of the prosecution or defense.
The judge advocate's review shall be in witing and shall contain the



fol | ow ng:

(1) Conclusions as to whether:

(A) the court had jurisdiction over the accused and the offense;

(B) the charge and specification stated an offense; and

(C the sentence was within the limts prescribed as a matter of |aw

(2) A response to each allegation of error made in witing by the
accused.

(3) If the case is sent for action under subdivision (b) of this
section, a recomendation as to the appropriate action to be taken and
an opinion as to whether corrective action is required as a natter of
| aw.

(b) The record of trial and related docunents in each case revi ewed
under subdivision (a) of this section shall be sent for action to the
person exercising general court-martial jurisdiction over the accused at
the tinme the court was convened (or to that person's successor in
command) if:

(1) the judge advocate who reviewed the case reconmends corrective
action;

(2) the sentence approved under subdivision (c) of section 130.60 of
this article extends to dism ssal, a bad-conduct or dishonorable
di scharge or any confinenent; or

(3) such action is otherwi se required by regul ati ons of the adjutant
general .

(c) (1) The person to whomthe record of trial and rel ated docunents
are sent under subdivision (b) of this section nay:

(A) disapprove or approve the findings or sentence, in whole or in
part;

(B) remit, commute, or suspend the sentence in whole or in part;

(C) except where the evidence was insufficient at the trial to support
the findings, order a rehearing on the findings, on the sentence, or on
bot h; or

(D) dismss the charges.

(2) If arehearing is ordered but the convening authority finds a
rehearing i npracticable, he shall dismss the charges.

(3) If the opinion of the judge advocate's revi ew under subdivi sion
(a) of this section is that corrective action is required as a matter of
|l aw and if the person required to take action under subdivision (b) of



this section does not take action that is at |east as favorable to the
accused as that recommended by the judge advocate, the record of trial
and action thereon shall be sent to the state judge advocate for review
under section 130.68 of this article.

§ 130.64. Disposition of records. (a) In a case subject to appellate
revi ew under section 130.65 of this article in which the right to such
review i s not waived, or an appeal is not wthdrawn under section 130.61
of this article, the record of trial and action thereon shall be
transmtted to the state judge advocate for appropriate action.

(b) Except as otherwi se required by this chapter, all other records of
trial and rel ated docunents shall be transmitted and di sposed of as the
adj utant general may prescribe by regul ation.

8§ 130.65. Review by board of mlitary review and approval by the
adj utant general. (a) The state judge advocate shall establish a board
of mlitary review which shall be conposed of not |ess than three
officers of the organized mlitia or on the state reserve |list or state
retired list, each of whom shall be a nenber of the bar of the state.

(b) The state judge advocate shall refer to a board of mlitary review
the record in each case of trial by court-martial

(1) in which the sentence, as approved, extends to, dism ssal of a
commi ssi oned of ficer, dishonorable or bad-conduct discharge, or any
confinement; and

(2) the right to appellate review has not been waived or an appeal has
not been wi t hdrawn under section 130.61 of this article.

(c) In a case referred to it, the board of mlitary review may act
only with respect to the findings and sentence as approved by the
convening authority. It may affirmonly such findings of guilty and the
sentence or such part or amount of the sentence, as it finds correct in
| aw and fact and determ nes, on the basis of the entire record, should
be approved. In considering the record, it nay wei gh the evidence,
judge the credibility of witnesses, and determ ne controverted questions
of fact, recognizing that the trial court saw and heard the w tnesses.

(d) If the board of mlitary review sets aside the findings and



sentence, it may, except where the setting aside is based on | ack of
sufficient evidence in the record to support the findings, order a
rehearing. If it sets aside the findings and sentence and does not order
a rehearing, it shall order that the charges be dism ssed.

(e) The action taken by the board of review shall be subject to the
approval of the adjutant general. If the adjutant general disapproves
the action taken by the board of review, he may take any action on the
sentence or findings that could be taken by the convening authority
under section 130.60 of this article.

(f) The state judge advocate shall, unless there is to be further
action by the governor, instruct the convening authority to take action
i n accordance with the decision of the board of military review as
approved by the adjutant general. If the board of mlitary review has
ordered a rehearing but the convening authority finds a rehearing
i npracticable, he may dism ss the charges.

(g) No nenber of a board of mlitary review shall be eligible to
review the record of any trial if such nmenber served as investigating
officer in the case or served as a nmenber of the court-nmartial before
whi ch such trial was conducted, or served as mlitary judge, trial or
def ense counsel, or reviewing officer of such trial.

8§ 130.66. Review by the governor. (a) The governor shall reviewthe
record in all cases reviewed by a board of mlitary review and approved
by the adjutant general in which, upon petition of the accused and on
good cause shown, the governor grants such review.

(b) The accused nay petition the governor for a review of a decision
of the board of mlitary review within sixty days fromthe earlier of:

(1) the date on which the accused is notified of the decision of the
board of mlitary review and the approval of the adjutant general; or

(2) the date on which a copy of the decision of the board of mlitary
review and the approval of the adjutant general, after being served on
counsel of record for the accused (if any), is deposited in the United
States mail for delivery by first class, certified nmail to the accused,
at an address provided by the accused or, if no such address has been
provi ded by the accused, at the |atest address listed for the accused in
his official service record.



(c) I'n any case reviewed by him the governor may act only with
respect to the findings and sentences as approved by the conveni ng
authority and as affirmed or set aside as incorrect in |law by the board
of mlitary review. He may affirmonly such findings of guilty in the
sentence or such part or amount of the sentence, as he finds correct in
| aw and fact and determ nes, on the basis of the entire record, should
be approved. In considering the record, he may wei gh the evi dence, judge
the credibility of witnesses, and determ ne controverted questions of
fact, recognizing that the trial court saw and heard the wi tnesses. If
t he governor sets aside the findings and sentence, he nay, except where
the setting aside is based on | ack of sufficient evidence in the record
to support the findings, order a rehearing. If he sets aside the
findings and sentence, and does not order a rehearing, he shall order
that the charges be disnmi ssed. |If the governor has ordered a rehearing,
but the convening authority finds a rehearing inpracticable, he nmay
di sm ss the charges.

8§ 130.67. Review counsel. (a) Upon the final review of a sentence of
a general court-martial or of a sentence to a bad-conduct di scharge or
of a sentence to any confinenent the accused shall have the right to be
represented by counsel before the review ng authority, the staff judge
advocate or |egal officer, as the case may be, and before the state
j udge advocate.

(b) Upon the request of an accused entitled to be so represented, the
state judge advocate shall appoint a |lawer who is a nmenber of the
organized mlitia or on the state reserve list or the state retired
list, if available, to represent the accused before the review ng
authority, the staff judge advocate, or legal officer, as the case nay
be, and before the state judge advocate, in the review of cases
specified in subdivision (a) of this section.

(c) An accused entitled to be so represented may be represented before
the reviewing authority, the staff judge advocate or |egal officer, as
the case may be, and before the state judge advocate, by civilian
counsel if provided by him



§ 130.68. Review in the office of the state judge advocate. (a) The
record of trial in each general court-martial that is not otherw se
revi ewed under section 130.65 of this article shall be exam ned in the
office of the state judge advocate if there is a finding of guilty and
t he accused does not waive or withdraw his right to appellate review
under section 130.61 of this article. If any part of the findings or
sentence is found to be unsupported in law or if reassessnment of the
sentence is appropriate, the state judge advocate may nodify or set
aside the findings or sentence or both. If the state judge advocate so
directs, the record shall be reviewed by a board of mlitary review
under section 130.65 of this article.

(b) The findings or sentence, or both, in a court-martial case not
revi ewed under subdivision (a) of this section or under section 130.65
of this article may be nodified or set aside, in whole or in part, by
the state judge advocate on the ground of newly di scovered evidence,
fraud on the court, lack of jurisdiction over the accused or the
of fense, error prejudicial to the substantial rights of the accused, or
t he appropriateness of the sentence. If such a case is considered upon
application of the accused, the application nmust be filed in the
division of mlitary and naval affairs |legal office by the accused on or
before the | ast day of the two-year period beginning on the date the
sentence i s approved under subdivision (c) of section 130.60 of this
article, unless the accused established good cause for failure to file
within that tine.

8§ 130.69. Execution of sentence; suspension of sentence. (a) If in
the case of a conm ssioned officer, the sentence of a court-nmarti al
extends to dism ssal, that part of the sentence providing for dism ssal
may not be executed until approved by the adjutant general. In such a
case, the adjutant general nmay commute, remt, or suspend the sentence,
or any part of the sentence, as he sees fit.

(b) (1) If a sentence extends to dism ssal, or a dishonorable or
bad- conduct di scharge or any confinenment and if the right of the accused
to appellate review is not waived, and an appeal is not w thdrawn under
section 130.61 of this article, that part of the sentence extending to
di sm ssal, or a dishonorable or bad-conduct discharge or any confinenent



may not be executed until there is a final judgnment as to the legality
of the proceedings (and with respect to dism ssal, approval under

subdi vision (a) of this section). A judgnent as to legality of the
proceedings is final in such cases when review is conpleted by the board
of mlitary review with the approval of the adjutant general and:

(A) the tinme for the accused to file a petition for review by the
governor has expired and the accused has not filed a tinely petition for
such review and the case is not otherw se under review by the governor;

(B) such a petition is rejected by the governor; or

(C reviewis conpleted in accordance with the judgnent of the
gover nor.

(2) If a sentence extends to dism ssal or a di shonorable or
bad- conduct di scharge or any confinenment and if the right of the accused
to appellate review is waived, or an appeal is w thdrawn, under section
130.61 of this article, that part of the sentence extending to dism ssal
or a bad-conduct or dishonorabl e di scharge or confinenent nmay not be
executed until review of the case by a judge advocate (and any action on
that review) under section 130.63 of this article is conpleted. Any
other part of a court-martial sentence may be ordered executed by the
conveni ng authority or other person acting on the case under section
130.60 of this article when approved by hi munder such section.

(c) The convening authority or other person acting on the case under
section 130.64 of this article may suspend the execution of sentence or
part thereof.

§ 130.70. Vacation of suspension. (a) Before the vacation of the
suspensi on of a special court-martial sentence which as approved
i ncl udes a bad-conduct discharge or any court-nmartial sentence which
i ncl udes confinenment or of any general court-martial sentence, the
of fi cer having special court-martial jurisdiction over the probationer
shall hold a hearing on the alleged violation of probation. The
probati oner shall be represented at the hearing by counsel if he so
desires.

(b) The record of the hearing and the reconmendati ons of the officer
havi ng special court-martial jurisdiction shall be sent for action to
the officer exercising general court-martial jurisdiction over the



probationer. |If he vacates the suspension, any unexecuted part of the
sentence, except a dismssal, shall be executed, subject to applicable
restrictions in subdivision (b) of section 130.68 of this article. The
vacati on of the suspension of a dismssal is not effective until
approved by the adjutant general.

(c) The suspension of any other sentence may be vacated by the
authority conpetent to convene, for the command in which the accused is
serving or assigned, a court of the kind that inposed the sentence.

§ 130.71. Petition for a newtrial. At any tine within two years
after approval by the convening authority of a court-martial sentence,
the accused nmay petition the state judge advocate for a newtrial on the
grounds of newy discovered evidence or fraud on the court. If the
accused's case is pending before a board of mlitary review or before
t he governor, the state judge advocate shall refer the petition to the
board of mlitary review or governor for action. Qtherwi se the state
j udge advocate shall act upon the petition.

§ 130.72. Rem ssion and suspension. (a) The adjutant general and,
when designated by him the deputy adjutant general, chief of staff,
state judge advocate, or conmmandi ng officer may remt or suspend any
part or anount of the unexecuted part of any sentence, including all
uncol l ected forfeitures other than a sentence approved by the governor.

(b) The adjutant general, for good cause, may substitute an
adm nistrative formof discharge for a discharge or dism ssal executed
in accordance with the sentence of a court-martial .

8§ 130.72-a. Restoration. (a) Under such regul ations as the adjutant
general may prescribe, all rights, privileges, and property affected by
an executed part of a court-martial sentence which has been set aside or
di sapproved, except an executed dism ssal or discharge, shall be
restored unless a new trial or rehearing is ordered and such executed
part is included in a sentence inposed upon the new trial or rehearing.

(b) If a previously executed sentence of dishonorable or bad-conduct



di scharge is not inposed on a newtrial, the adjutant general shal
substitute therefor a form of discharge authorized for adm nistrative
i ssuance unl ess the accused is to serve out the remai nder of his
enl i stnent.

(c) If a previously executed sentence of dismissal is not inposed on a
new trial, the adjutant general shall substitute therefor a form of
di scharge aut horized for adm nistrative issue, and the comm ssi oned
of ficer dism ssed by the sentence nay be reappointed by the governor
al one to such conm ssioned grade and with such rank as in the opinion of
t he governor that fornmer officer would have attai ned had he not been
di sm ssed. The reappoi ntnent of such a former officer shall be
consistent with federal regul ations.

8§ 130.72-b. Finality of proceedings, findings and sentences. The
appel l ate review of records of trial provided by this chapter, the
proceedi ngs, findings, and sentences of courts-martial as approved,
reviewed, or affirned as required by this chapter, and all dism ssals
and di scharges carried into execution under sentences by courts-marti al
foll owi ng approval, review, or affirmation as required by this chapter,
are final and conclusive. Oders publishing the proceedi ngs of
courts-martial and all action taken pursuant to those proceedi ngs are
bi ndi ng upon all departnments, courts, agencies, and officers of the
state of New York subject only to action upon a petition for a new tri al
as provided in section 130.71 of this article and to action by the
adj utant general as provided in section 130.72 of this article, and the
authority of the governor.

8§ 130.72-c. Leave required to be taken pending review of certain
court-martial convictions. Under regul ations prescribed by the adjutant
general, an accused who has been sentenced by a court-martial wll be
carried in a leave status and will not participate in any training
pendi ng conpl etion of action under this chapter if the sentence, as
approved under section 130.60 of this article, includes an unsuspended
di sm ssal or an unsuspended di shonorabl e or bad-conduct discharge. The
accused may be required to begin such | eave on the date on which the



sentence i s approved under section 130.60 of this article or at any tine
after such date, and such | eave may be continued until the date on which
action under this chapter is conpleted or may be term nated at any
earlier tine.

PART X
PUNI TI VE ARTI CLES
Section 130.73. Principals.
130. 74. Accessory after the fact.
130.75. Conviction of |esser included offense.
130.76. Attenpts.
130.77. Conspiracy.
130.78. Solicitation.
130.79. Fraudulent enlistnment, appointnment, or separation.
130.80. Unlawful enlistnent, appointnment, or separation.
130.81. Desertion.
130.82. Absence wi thout | eave.
130.83. M ssing novenent.
130.84. Contenpt towards officials.
130.85. Disrespect towards superior officer.
130.86. Assaulting or willfully disobeying officer.
130.87. Insubordinate conduct towards noncomm ssioned officer
or warrant officer.
130.88. Failure to obey order or regul ations.
130.89. Cruelty and maltreat nent.
130.90. Mutiny or sedition.
130.91. Arrest and confinenent.
130.92. Rel easing prisoner w thout proper authority.
130.93. Unlawful detention of another.
130.94. Nonconpliance with procedural rules.
130.95. M shbehavi or before the eneny.
130. 96. Subordi nate conpel ling surrender.
130.97. I nproper use of countersign.
130.98. Forcing a safeguard.
130.99. Captured or abandoned property.
130. 100. Aiding the eneny.



130. 101. M sconduct as a prisoner.

130.102. False official statenents.

130.103. Mlitary property--1loss, damage, destructi on, or
wrongful disposition.

130. 104. Property other than mlitary property--waste, spoil, or
destruction.

130. 105. I nproper hazardi ng of vessel.

130. 106. Drunken or reckless driving.

130. 107. Drunk on duty--m sbehavi or.

130. 108. Duel i ng.

130. 109. Mal i ngeri ng.

130. 110. Riot or breach of peace.

130. 111. Provoki ng speeches or gestures.

130. 112. Perjury.

130. 113. Frauds agai nst the governnent.

130. 114. Conduct unbecom ng an officer and gentl eman.

130.115. Ceneral section.

§ 130.73. Principals. Any person subject to this code who--

(1) commts an of fense punishable by this code, or aids, abets,
counsel s, conmands, or procures its conmm ssion; or

(2) causes an act to be done which if directly perforned by hi mwould
be puni shabl e by this code;
is a principal.

8§ 130.74. Accessory after the fact. Any person subject to this code
who, knowi ng that an of fense punishable by this code has been conmtted,
recei ves, conforts, or assists the offender in order to hinder or
prevent his apprehension, trial, or punishnent shall be punished as a
court-martial nmay direct.

8§ 130.75. Conviction of |esser included offense. An accused may be
found guilty of an offense necessarily included in the offense charged
or of an attenpt to commit either the offense charged or of an offense



necessarily included therein.

§ 130.76. Attenpts. (a) An act, done with specific intent to commt
an of fense under this code, amobunting to nore than nmere preparation and
tending but failing to effect its comm ssion, is an attenpt to conmt
t hat of f ense.

(b) Any person subject to this code who attenpts to commt any offense
puni shabl e by this code shall be punished as a court-martial nmay direct,
unl ess otherw se specifically prescribed.

(c) Any person subject to this code nay be convicted of an attenpt to
commt an offense although it appears on the trial that the offense was
consunmmmat ed.

§ 130.77. Conspiracy. Any person subject to this code who conspires
Wi th any other person or persons to comrmt an offense under this code
shall, if one or nore of the conspirators does an act to effect the
obj ect of the conspiracy, be punished as a court-nmartial may direct.

§ 130.78. Solicitation. (a) Any person subject to this code who
solicits or advises another or others to desert in violation of section
130.81 or mutiny in violation of section 130.90 shall, if the offense
solicited or advised is attenpted or conmmtted, be punished with the
puni shment provided for the comm ssion of the offense, but if the
of fense solicited or advised is not conmtted or attenpted, he shall be
puni shed as a court-martial nmay direct.

(b) Any person subject to this code who solicits or advises another or
others to conmt an act of m sbehavior before the eneny in violation of
section 130.95 or sedition in violation of section 130.90 shall, if the
of fense solicited or advised is conmtted, be punished with the
puni shment provided for the comm ssion of the offense, but if the
of fense solicited or advised is not conmtted, he shall be punished as a
court-martial nmay direct.



§ 130.79. Fraudul ent enlistnment, appointnment, or separation. Any
person who--(1) procures his own enlistnment or appointnment in the
organized mlitia by neans of know ngly fal se representations or
del i berate conceal ment as to his qualifications for such enlistnment or
appoi ntment and receives pay or allowances thereunder; or

(2) procures his own separation fromthe organized mlitia by neans of
knowi ngly fal se representations or deliberate conceal nent as to his
eligibility for such separation
shal | be punished as a court-martial may direct.

§ 130.80. Unlawful enlistnent, appointnment, or separation. Any person
subject to this code who effects an enlistnment or appointnment in or a
separation fromthe organized mlitia of any person who is known to him
to be ineligible for such enlistnent, appointnment, or separation because
it is prohibited by |aw, regul ation, or order shall be punished as a
court-martial nmay direct.

§ 130.81. Desertion. (a) Any nenber of the organized mlitia who--

(1) without proper authority goes or remains absent fromhis place of
service, organi zation, or place of duty with intent to remain away
t her efrom permanent|ly; or

(2) quits his unit or organization or place of duty with intent to
avoi d hazardous duty or to shirk inportant service; or

(3) without being regularly separated fromone of the forces of the
organized mlitia enlists or accepts an appointnent in the sane or
anot her one of the forces of the organized mlitia without fully
di sclosing the fact he has not been so regularly separated;
is guilty of desertion.

(b) Any officer of the organized mlitia who, having tendered his
resignation and prior to due notice of the acceptance of the sanme, quits
his post or proper duties without |leave and with intent to remai n anway
therefrom permanently is guilty of desertion.

(c) Any person found guilty of desertion or attenpted desertion shal
be puni shed as a court-martial may direct.



§ 130.82. Absence wi thout |eave. Any person subject to this code who,
Wi t hout proper authority--

(1) fails to go to his appointed place of duty at the tine prescribed;
or

(2) goes fromthat place; or

(3) absents hinself or remains absent fromhis unit, organization, or
ot her place of duty at which he is required to be at the tine
prescri bed;
shal |l be punished as a court-martial may direct.

§ 130.83. M ssing novenent. Any person subject to this code who
t hrough negl ect or design m sses the novenent of a ship, aircraft, or
unit with which he is required in the course of duty to nove shall be
puni shed as a court-martial may direct.

§ 130.84. Contenpt towards officials. Any person subject to this code
who uses cont enptuous words agai nst the president, the governor or the
| egi sl ature shall be punished as a court-martial may direct.

§ 130.85. Disrespect towards superior officer. Any person subject to
this code who behaves with di srespect towards his superior officer shal
be punished as a court-martial may direct.

8§ 130.86. Assaulting or willfully disobeying officer. Any person
subject to this code who--

(1) strikes his superior officer or draws or lifts up any weapon or
of fers any viol ence against himwhile he is in the execution of his
of fice; or

(2) wilfully disobeys a | awmful command of his superior officer;
shal | be punished as a court-martial may direct.



8§ 130.87. I nsubordinate conduct toward nonconmi ssioned officer or
warrant officer. Any warrant officer or enlisted person who--

(1) strikes or assaults a warrant officer, noncomm ssioned officer, or
petty officer, while such officer is in the execution of his office; or

(2) willfully disobeys the | awful order of a warrant officer,
noncomm ssi oned officer, or petty officer; or

(3) treats with contenpt or is disrespectful in |anguage or deportnent
toward a warrant officer, noncomm ssioned officer, or petty officer
whil e such officer is in the execution of his office;
shal |l be punished as a court-martial may direct.

§ 130.88. Failure to obey order or regul ations. Any person subject to
this code who--

(1) violates or fails to obey any | awful general order or regul ation;
or

(2) having know edge of any other |awful order issued by a nmenber of
the arned forces, which it is his duty to obey, fails to obey the sane;
or

(3) is derelict in the performance of his duties;
shal |l be punished as a court-martial may direct.

§ 130.89 Cruelty and maltreatnment. Any person subject to this code
who is guilty of cruelty toward, or oppression or naltreatnment of, any
person subject to his order shall be punished as a court-martial my
direct.

§ 130.90. Mutiny or sedition. (a) Any person subject to this code--
(1) who with intent to usurp or override lawful mlitary authority
refuses, in concert with any other person or persons, to obey orders or
ot herwi se do his duty or creates any violence or disturbance is guilty

of nutiny;

(2) who with intent to cause the overthrow or destruction of |awful
civil authority, creates, in concert with any other person or persons,
revolt, violence, or other disturbance agai nst such authority is guilty



of sedition;

(3) who fails to do his utnost to prevent and suppress an of fense of
mutiny or sedition being committed in his presence, or fails to take al
reasonabl e neans to informhis superior or commandi ng officer of an
of fense of mutiny or sedition which he knows or has reason to believe is
taking place, is guilty of a failure to suppress or report a nutiny or
sedi tion.

(b) A person who is found guilty of attenpted mutiny, sedition, or
failure to suppress or report a nutiny or sedition shall be punished as
a court-martial may direct.

§ 130.91. Arrest and confinenment. Any person subject to this code who
resi sts apprehensi on or breaks arrest or who escapes from custody or
confinenment shall be punished as a court-martial nay direct.

8§ 130.92. Rel easing prisoner wthout proper authority. Any person
subject to this code who, w thout proper authority, rel eases any
prisoner duly comritted to his charge, or who through negl ect or design
suffers any such prisoner to escape, shall be punished as a
court-martial nmay direct.

§ 130.93. Unlawful detention of another. Any person subject to this
code who, except as provided by | aw or regul ati ons, apprehends, arrests,
or confines any person shall be punished as a court-martial nay direct.

§ 130.94. Nonconpliance with procedural rules. Any person subject to
this code who--

(1) is responsible for unnecessary delay in the disposition of any
case of a person accused of an offense under this code; or

(2) knowingly and intentionally fails to enforce or conply with any
provi sion of this code regul ating the proceedi ngs before, during, or
after trial of an accused;
shal |l be punished as a court-martial may direct.



§ 130.95. M sbehavi or before the eneny. Any person subject to this
code who before or in the presence of the eneny--

(1) runs away,; or

(2) shanefully abandons, surrenders, or delivers up any conmand, unit,
place, or mlitary property which it is his duty to defend; or

(3) through di sobedi ence, neglect, or intentional m sconduct endangers
the safety of any such command, unit, place, or mlitary property; or

(4) casts away his arnms or amunition; or

(5) is guilty of cowardly conduct; or

(6) quits his place of duty to plunder or pillage; or

(7) causes false alarnms in any command, unit, or place under control
of the armed forces of the United States or the organized mlitia; or

(8) willfully fails to do his utnpst to encounter, engage, capture, or
destroy any eneny troops, conbatants, vessels, aircraft, or any other
thing, which it is his duty so to encounter, engage, capture, or
destroy; or

(9) does not afford all practicable relief and assistance to any
troops, conbatants, vessels, or aircraft of the arned forces bel ongi ng
to the United States or their allies, or to any other state or to the
organi zed mlitia when engaged in battle;
shal | be punished as a court-martial may direct.

§ 130.96. Subordinate conpelling surrender. Any person subject to
this code who conpels or attenpts to conpel a comrander of any pl ace,
vessel, aircraft, or other mlitary property, or of any body of nenbers
of the armed forces of the United States or of any other state, or of
the organized mlitia to give it up to an eneny or to abandon it, or who
strikes the colors or flag to an eneny without proper authority, shal
be punished as a court-martial may direct.

§ 130.97. Inproper use of countersign. Any person subject to this
code who in tine of war discloses the parole or countersign to any
person not entitled to receive it, or who gives to another who is



entitled to receive and use the parole or countersign a different parole
or countersign fromthat which, to his know edge, he was authorized and
required to give, shall be punished as a court-martial nay direct.

8§ 130.98. Forcing a safeguard. Any person subject to this code who
forces a safeguard shall be punished as a court-martial nmay direct.

§ 130.99. Captured or abandoned property. (a) Al persons subject to
this code shall secure all public property taken fromthe eneny for the
service of the United States, and shall give notice and turn over to the
proper authority w thout delay all captured or abandoned property in
t heir possession, custody, or control.

(b) Any person subject to this code who--

(1) fails to carry out the duties prescribed in subdivision (a) of
this section; or

(2) buys, sells, trades, or in any way deals in or disposes of
captured or abandoned property, whereby he shall receive or expect any
profit, benefit, or advantage to hinself or another directly or
indirectly connected with hinself; or

(3) engages in looting or pillaging;
shal | be punished as a court-martial may direct.

§ 130.100. Aiding the enemy. Any person subject to this code who--

(1) aids, or attenpts to aid, the eneny with arns, amrunition,
suppl i es, noney, or other thing; or

(2) without proper authority, know ngly harbors or protects or gives
intelligence to, or conmunicates or corresponds with or holds any
intercourse with the eneny, either directly or indirectly;
shal | be punished as a court-martial may direct.

§ 130.101. M sconduct as a prisoner. Any person subject to this code
who, while in the hands of the eneny in tinme of war--
(1) for the purpose of securing favorable treatnent by his captors



acts without proper authority in a manner contrary to |aw, custom or
regul ation, to the detrinent of others of whatever nationality held by
the eneny as civilian or mlitary prisoners; or

(2) while in a position of authority over such persons naltreats them
wi t hout justifiable cause;
shal | be punished as a court-martial may direct.

§ 130.102. False official statenents. Any person subject to this code
who, with intent to deceive, signs any false record, return, regulation,
order, or other official docunent, knowi ng the sane to be false, or
makes any ot her false official statenment knowi ng the sane to be fal se,
shal |l be punished as a court-martial may direct.

§ 130.103. Mlitary property--loss, danmage, destruction, or w ongful
di sposition. Any person subject to this code who, w thout proper
authority--

(1) sells or otherw se disposes of; or

(2) willfully or through neglect damages, destroys, or |oses; or

(3) willfully or through neglect suffers to be | ost, damaged,
destroyed, sold or wongfully disposed of;
any mlitary property of the United States or of the state, shall be
puni shed as a court-martial nmay direct.

§ 130.104. Property other than mlitary property-- waste, spoil, or
destruction. Any person subject to this code who, while on active state
duty or in a duty status other than active state duty, willfully or
reckl essly wastes, spoils, or otherwise willfully and wongfully
destroys or danmges any property other than mlitary property of the
United States or of the state shall be punished as a court-martial may
direct.

§ 130.105. Inproper hazarding of vessel. (a) Any person subject to
this code who willfully and wongfully hazards or suffers to be hazarded



any vessel of the armed forces of the United States or of the organized
mlitia shall be punished as a court-nmartial may direct.

(b) Any person subject to this code who negligently hazards or
suffers to be hazarded any vessel of the arned forces of the United
States or of the organized nmilitia shall be punished as a court-narti al
may direct.

§ 130.106. Drunken or reckless driving. Any person subject to this
code who, while on active state duty or in a duty status other than
active state duty, operates any vehicle while drunk, or in a reckless or
want on manner, shall be punished as a court-martial nay direct.

§ 130.107. Drunk on duty--m sbehavior. Any person subject to this
code who is found drunk on duty or drunk or sl eeping upon his post, or
who | eaves his post before he is regularly relieved, shall be punished
as a court-martial may direct.

§ 130.108. Dueling. Any person subject to this code who, while on
active state duty or in a duty status other than active state duty,
fights or pronotes, or is concerned in or connives at fighting a duel,
or who, having know edge of a chall enge sent or about to be sent, fails
to report the fact pronptly or the proper authority, shall be punished
as a court-martial may direct.

§ 130.109. Malingering. Any person subject to this code who for the
pur pose of avoiding work, duty, or service in the mlitia--

(1) feigns illness, physical disablenent, nental |apse or derangenent;
or

(2) intentionally inflicts self-injury;
shal | be punished as a court-martial may direct.

§ 130.110. Riot or breach of peace. Any person subject to this code



who, while on active state duty or in a duty status other than active
state duty, causes or participates in any riot or breach of the peace
shal | be punished as a court-martial may direct.

§ 130.111. Provoking speeches or gestures. Any person subject to this
code who, while on active state duty or in a duty status other than
active state duty, uses provoking or reproachful words or gestures
towards any ot her person subject to this code shall be punished as a
court-martial nmay direct.

§ 130.112. Perjury. Any person subject to this code who, in a
judicial proceeding or course of justice conducted pursuant to this
code, willfully and corruptly (1) gives, upon a lawful oath or in any
formallowed by law to be substituted for an oath, any fal se testinony
material to the issue or matter of inquiry; or, (2) in any declaration,
certificate, verification, or statenent under penalty of perjury, serves
any false statement material to the issue or matter of inquiry is guilty
of perjury and shall be punished as a court-martial may direct.

§ 130.113. Frauds agai nst the governnment. Any person subject to this
code-- (1) who, knowing it to be false or fraudul ent--

(A) makes any claimagainst the United States, the state or any
of ficer thereof; or

(B) presents to any person in the civil or mlitary service thereof,
for approval or paynent, any claimagainst the United States, the state
or any officer thereof; or

(2) who, for the purpose of obtaining the approval, allowance, or
paynment of any claimagainst the United States, the state or any officer
t her eof - -

(A) makes or uses any witing or other paper knowi ng the same to
contain any fal se or fraudul ent statenents; or

(B) makes any oath to any fact or to any witing or other paper
knowi ng such oath to be false; or

(C forges or counterfeits any signature upon any witing or other



paper, or uses any such signature knowi ng the sane to be forged or
counterfeited; or

(3) who, having charge, possession, custody, or control of any noney
or other property of the United States, or the state, furnished or
i ntended for the armed forces of the United States or the organized
mlitia or any force thereof, knowi ngly delivers to any person having
authority to receive the sane, any anount thereof |ess than that for
whi ch he receives a certificate or receipt; or

(4) who, being authorized to nake or deliver any paper certifying the
recei pt of any property of the United States or the state, furnished or
i ntended for the armed forces of the United States or the organized
mlitia or any force thereof, makes or delivers to any person such
writing without having full know edge of the truth of the statenents
therein contained and with intent to defraud the United States or the
state;
shal |, upon conviction, be punished as a court-nartial may direct.

§ 130.114. Conduct unbecom ng an officer and gentleman. Any officer
who is convicted of conduct unbecom ng an officer and a gentl eman shal
be punished as a court-martial may direct.

§ 130.115. Ceneral section. Though not specifically nentioned in this
code, all disorders and neglects to the prejudice of good order and
discipline in the organized mlitia and all conduct of a nature to bring
di scredit upon the organized mlitia or a force thereof, of which
persons subject to this code may be guilty, shall be taken cogni zance of
by a general or special or summary court-martial, according to the
nature and degree of the offense, and punished at the discretion of such
court.

PART X
M SCELLANEQUS PROVI SI ONS
Section 131.1. Courts of inquiry.
131.2. Authority to adm nister oaths.



131. 3 Articles to be expl ai ned.

131. 4 Conpl ai nts of wrongs.

131.5. Redress of injuries to property.

131.6. Marshals.

131. 7 Process of mlitary courts.

131.8 Payment of fines and disposition thereof.

131.9. Inmunity for action of mlitary courts or boards.
131. 10. Presunption of jurisdiction.

131. 11. Del egation by the governor.

131.12. Short title.

§ 131.1. Courts of inquiry. (a) Courts of inquiry to investigate any
matter may be convened by the governor or by any other person designated
by the governor for that purpose whether or not the persons invol ved
have requested such an inquiry.

(b) A court of inquiry shall consist of three or nore officers.

For each court of inquiry the convening authority shall al so appoint
counsel for the court.

(c) Any person subject to this code whose conduct is subject to
inquiry shall be designated as a party. Any person subject to this code
or enployed in the division of mlitary and naval affairs who has a
direct interest in the subject of inquiry shall have the right to be
designated as a party upon request to the court. Any person designated
as a party shall be given due notice and shall have the right to be
present, to be represented by counsel, to cross-exam ne w tnesses, and
to introduce evidence.

(d) Menbers of a court of inquiry may be chall enged by a party, but
only for cause stated to the court.

(e) The nenbers, counsel, the reporter, and interpreters of courts of
inquiry shall take an oath or affirmation to faithfully performtheir
duti es.

(f) Wtnesses nmay be summoned to appear and testify and be exam ned
before courts of inquiry as provided for courts-nartial.

(g) Courts of inquiry shall make findings of fact but shall not
express opinions or make recomendati ons unless required to do so by the
conveni ng aut hority.



(h) Each court of inquiry shall keep a record of its proceedings,
whi ch shall be authenticated by the signatures of the president and
counsel for the court and forwarded to the convening authority. In case
the record cannot be authenticated by the president it shall be signed
by a nenber in lieu of the president and in case the record cannot be
aut henticated by the counsel for the court it shall be signed by a
menber in lieu of the counsel.

§ 131.2. Authority to adm nister oaths. (a) The follow ng officers of
the organized mlitia shall have power to adm nister oaths for the
pur poses of mlitary admnistration, including mlitary justice, and
affidavits may be taken for such purposes before such officers:

(1) Al judge advocates of the organized mlitia,;

(2) Al directors, deputy directors and chiefs of adm nistrative
services and adm nistrative officers;

(3) All summary courts-marti al;

(4) Al adjutants, assistant adjutants, acting adjutants, and
per sonnel adjutants;

(5) Al commandi ng officers of the New York naval mlitia;

(6) Al staff judge advocates and | egal officers and acting or
assistant staff judge advocates and | egal officers; and

(7) Al other persons designated by regul ati ons i ssued pursuant to
this chapter

(b) The following officers of the organized mlitia shall have power
to adm ni ster oaths necessary in the performance of their duties, and
affidavits may be taken for such purposes before such officers:

(1) The president, mlitary judge, trial counsel, and assistant trial
counsel for all general and special courts-martial;

(2) The president and the counsel for the court of any court of
i nquiry;

(3) Al officers designated to take a deposition

(4) Al persons detailed to conduct an investigation; and

(5) Al other persons designated by regul ati ons i ssued pursuant to
this chapter

(c) Oficers on the state reserve list and state retired |list shal
not be authorized to adm nister oaths as provided in this section unless



they are on active duty in or with the organized mlitia under orders of
t he governor as prescribed in this chapter.
(d) As used in this section the term"officer” shall nmean a
conmmi ssi oned officer, comm ssioned warrant officer or warrant officer.
(e) The signature without seal of any such person, together with the
title of his office, shall be prim facie evidence of his authority.

§ 131.3. Articles to be explained. Sections 130.2, 130.3, 130.7
t hrough 130. 15, 130.25, 130.27, 130.31, 130.37, 130.38, 130.55, 130.73
t hrough 130. 115 and 131.3 through 131.5 of this code shall be carefully
expl ained to every enlisted person at the tinme of his enlistnent or
transfer or induction into or when ordered to duty in or with any of the
forces of the organized mlitia or within thirty days thereafter. They
shal |l al so be explained annually to each unit of the organized mlitia.
A conplete text of this code and of the regul ati ons prescribed by the
governor thereunder shall be nmade avail able to any nmenber or the
organi zed mlitia, upon his request, for his personal exam nation.

§ 131.4. Conplaints of wongs. Any nenber of the organized mlitia
who believes hinself wonged by his commandi ng officer, and, upon due
application to such cormander, is refused redress, nmay conplain to any
superior officer who shall forward the conplaint to the adjutant
general, who shall examine into said conplaint and, if justified shal
t ake proper neasures for redressing the wong conplained of. |If the
adj utant general finds the conplaint not to be justified and refuses
redress, the nenber who initiated the conplaint nay appeal to the
governor for redress, in accordance with regul ati ons issued pursuant to
this chapter

8§ 131.5. Redress of injuries to property. (a) Wenever conplaint is
made to any comrandi ng officer that willful danage has been done to the
property of any person or that his property has been wongfully taken by
menbers of the organized mlitia he may, subject to such regul ations as
may be prescribed pursuant to this chapter, convene a board to



i nvestigate the conplaint. The board shall consist of fromone to three
of ficers and shall have, for the purpose of such investigation, power to
sumon W t nesses and exam ne them upon oath or affirmation, to receive
depositions or other docunentary evidence, and to assess the damages
sust ai ned agai nst the responsible parties. The assessnent of damages
made by such board shall be subject to the approval of the commandi ng
officer, and in the anount approved by himshall be charged against the
pay of the offenders. The order of such conmandi ng officer directing
charges herein authorized shall be conclusive on any disbursing officer
for the paynent by himto the injured parties of the damges so assessed
and approved.

(b) Where the offenders cannot be ascertained, but the organization or
detachnment to which they belong is known, the adjutant general nay
direct that the anmpbunt of damages assessed and approved be paid to the
injured parties fromthe mlitary fund of the unit or units of the
organized mlitia to which such of fenders bel ong.

§ 131.6. Marshals. (a) Summary courts-martial and the mlitary judges
or presidents of other courts-martial and of courts of inquiry may each
appoint and, at any time, renove one or nore narshals.

(b) Each marshal shall performthe usual duties of such marshals and
shal | execute any process, nandate or order issued by such mlitary
judge or president or court or officer.

(c) A bond given as herein provided may be prosecuted for breach of
the conditions thereof, in the nanme of the people, by the attorney
general or a judge advocate and all noneys recovered shall be paid to
the mlitary fund injured.

8§ 131.7. Process of mlitary courts. (a) Mlitary courts are
enpowered to issue all process and mandat es necessary and proper to
carry into full effect the powers vested in said courts. Such courts
shal | have power to issue subpoenae and subpoenae duces tecum and to
enforce by attachnent attendance of w tnesses and production of books
and records.

(b) Such process and mandates may be issued by sunmary courts-nartial,



provost courts and the mlitary judge or president of other mlitary
courts and may be directed to and nay be executed by the marshals of the
mlitary court or any peace officer as defined in section 2.10 of the
crimnal procedure |aw, when acting pursuant to his special duties, or
any police officer and shall be in such formas may be prescribed by
regul ati ons issued pursuant to this chapter.

(c) It shall be the duty of all officers to whom such process or
mandate may be so directed to execute the sane and nake return of their
acts thereunder according to the requirenments of the sanme. Except as
ot herwi se specifically provided in this chapter, no such officer shal
dermand, or require paynent of any fee or charge of any nature for
recei ving, executing or returning any such process or mandate or for any
services in connection therewth.

§ 131.8. Payment of fines and disposition thereof. Fines may be paid
toamlitary court or to an officer executing its process. The anount
of any such fine may be noted upon any state roll or account for pay of
t he del i nquent and deducted from any pay or allowance due or thereafter
to beconme due him until said fine is liquidated. Any sum so deducted
fromany state pay or allowance shall be turned into the mlitary court
whi ch i nposed the fine and shall be paid over by the officer receiving
the sane in |ike nmanner as provided for other fines and noneys coll ected
under a sentence of a sunmary court-martial. Notw thstanding the
provi sions of any other law, a fine or penalty inposed by a mlitary
court upon an officer or enlisted man shall be paid by the officer
collecting the same within thirty days to the chief of staff of the
state and shall forma part of, be credited to and expended fromthe
mlitary fund of the unit of which the person paying the sane is a
menber or to which he is detailed or attached.

8§ 131.9. Imunity for action of mlitary courts or boards. No action
or proceedi ng shall be prosecuted or maintai ned agai nst the conveni ng
authority or a nmenber of a mlitary court or board or officer or person
acting under its authority or reviewing its proceedi ngs, on account of
t he approval or inposition or execution of any sentence or findings or



the inmposition or collection of a fine or penalty, or the execution of
any process or mandate of a mlitary court or board.

§ 131.10. Presunption of jurisdiction. The jurisdiction of the
mlitary courts and boards established by this chapter shall be presuned
and the burden of proof shall rest on any person seeking to oust such
courts or boards of jurisdiction in any action or proceeding.

§ 131.11. Delegation by the governor. The governor is authorized to
del egate any authority vested in himunder this code, and to provide for
t he subdel egati on of any such authority, except with respect to the
power vested in himunder section 130.22 of this code.

§ 131.12. Short title. This article shall be known and nay be cited
and referred to as the "New York Code of MIlitary Justice"

ARTI CLE VI | |
THE NEW YORK GUARD
Section 165. Organi zation, order to and relief from active duty or

active service.

166. Organi zation, conposition and strength of the New York
guard.

167. Assignnent and transfer of officers to the New York guard.

168. Assignnent and transfer of enlisted personnel to the New
Yor k guard.

169. Resunption of menbership in organized mlitia by national
guardsnmen on return fromactive federal service.

170. Duties, privileges and i mmunities.

8§ 165. Organi zation, order to and relief fromactive duty or active
service. 1. The New York guard may be created, organized, established
and maintained in the discretion of the governor at any tine when such



action is not prohibited under the laws of the United States. Except
when on active duty or active service or when converted into an active
force, as provided in this chapter, the units, commands, headquarters,
staffs, cadres and nenbers of the New York guard shall be organi zed and
mai ntai ned in an inactive status.

2. The units, conmands, headquarters, staffs, cadres or nenbers of the
New York guard nmay be ordered to active duty by the governor for such
period and purposes, to such extent and under such conditions as he may
deem necessary. They nmay be ordered into the active service of the state
pursuant to the provisions of section six of this chapter. Wen any
such nmenber is ordered to active duty or active service, he shall rank
in his grade fromthe date of such order. Such units, comrands,
headquarters, staffs, cadres or nmenbers may be relieved fromactive duty
or active service or inactivated in the discretion of the governor.

3. The New York guard may be converted into an active force, and it
may be reconverted into a reserve force in the discretion of the
gover nor.

4. The units, comands, headquarters, staffs, cadres and nenbers of
the New York guard shall be organi zed, arned, equipped, disciplined,
governed, adm nistered and trained as prescribed by this chapter and the
regul ati ons i ssued hereunder and in conformance with applicable | aws of
the United States.

5. In his discretion, the New York guard or any unit, conmand,
headquarters, staff or cadre thereof nmay be di sbanded by the governor.

(6) There shall be no restriction to the appointnment of females as
officers or warrant officers or the enlisting of fenmales in the New York
Guard provided such fenmal e personnel are qualified under the provisions
of this chapter

8§ 166. Organi zation, conposition and strength of the New York guard.
Not wi t hst andi ng any contrary provision of |aw, whenever in his judgnment
the effectiveness of the New York guard will be thereby increased or in



order to conformthe organi zation of the New York guard to the

organi zati on of such state mlitary forces as may be prescribed by the
|l aws of the United States and regul ations issued thereunder, the
governor may organi ze, activate, increase, change, divide, consolidate,
di sband, reactivate or reorgani ze any unit, headquarters, staff or cadre
of the New York guard and may prescribe the conposition and types of
units, the type of organization and the systemof drill or instruction
to be used in training such units; and for such purposes the governor is
authorized to fix, increase or decrease the strength of any unit,
headquarters, staff or cadre of the New York guard including the nunber
of conm ssioned officers, warrant officers, non-conm ssioned officers
and ot her enlisted personnel of any grade in any such unit,

headquarters, staff or cadre, and to alter the grades of officers,
warrant officers and non-comm ssioned officers.

8§ 167. Assignnment and transfer of officers to the New York guard.
Not wi t hst andi ng any contrary provision of |aw, upon the recomrendation
of the adjutant general:

1. The governor may order any person on the state reserve list or on
the state retired list to duty with the New York guard in an inactive
status, in which case such person shall rank in his grade fromthe date
of such order; such person nmay be relieved from such duty and may be
returned to the state reserve list or state retired list in the
di scretion of the governor; such person may be ordered to active duty or
active service with any unit, conmand, headquarters, staff or cadre of
the New York guard which is on active duty or active service, in which
case he shall rank in his grade fromthe date of such order

2. The governor nay assign, transfer or detail in his grade in
addition to his other duties, any person hol ding a conm ssion or
appoi ntment as a comm ssioned officer or warrant officer in the New York
arny national guard or New York air national guard to duty with the New
York guard or any unit, conmmand, headquarters, staff or cadre thereof
and such persons may be relieved or transferred from such assi gnnment,
duty or detail in the discretion of the governor.



8§ 168. Assignnment and transfer of enlisted personnel to the New York
guard. Notw thstandi ng any contrary provision of |law, enlisted persons
of other forces of the organized mlitia nay be assigned, transferred or
detailed to duty with the New York guard or any unit, headquarters,
staff or cadre thereof and such persons nmay be relieved or transferred
from such assignnment, duty or detail.

8§ 169. Resunption of nenbership in organized mlitia by national
guardsnmen on return fromactive federal service. Upon their rel ease
fromthe service of the United States, the conm ssioned officers,
warrant officers and enlisted personnel of the New York national guard
who have been in the active mlitary service of the United States under
a call or order into such service, shall resune their nenbership in the
organized mlitia subject to the provisions of this section. Such
commi ssi oned officers and warrant officers shall thereupon resune their
status as conmi ssioned officers or warrant officers in the New York
national guard in the grades held by them when ordered or called into
the active mlitary service of the United States or in any higher grade
whi ch they may have attained while in such service, provided such grades
are avail abl e under the tabl es of organi zation prescribed by federal
regul ations. |If no vacancies are avail abl e under federal tables of
organi zations, such officers, if qualified, may be transferred to the
i nactive national guard, or to the state reserve list in the grade which
they may have held or attained in the active mlitary service of the
United States. Such enlisted personnel shall continue to serve in the
New York national guard until the dates upon which their enlistnents
entered into prior to their order or call would have expired if
uni nterrupted by such federal service. Enlisted personnel shall resune
the grades held by them when ordered or called into the active mlitary
service of the United States or any higher grade which they may have
attained while in such service. So far as practicable the personnel
thus released fromthe active nmlitary service of the United States
shall be returned to their forner organi zations. Upon the return of
such personnel to their forner organi zations, the personnel of the New



York guard rendered surplus by corresponding reductions in the size of
their units may, in the discretion of the governor, be discharged or
pl aced upon the state reserve list or state retired |ist.

8§ 170. Duties, privileges and imMmunities. All duties inposed by the
mlitary | aw or other statute of the state or by regul ations issued
her eunder, upon units, comm ssioned officers, warrant officers and
enlisted personnel, respectively, of the organized mlitia are hereby
i nposed upon the units, commands, headquarters, staffs, cadres,
commi ssi oned officers, warrant officers and enlisted personnel,
respectively, of the New York guard, and all rights, privileges and
immunities conferred by the mlitary |aw or other statute of the state
or by regul ations issued hereunder, upon the units, comm ssioned
officers, warrant officers and enlisted personnel, respectively, of the
New York national guard or of the organized nmlitia are hereby conferred
upon the units, commands, headquarters, staffs, cadres, comm ssioned
officers, warrant officers and enlisted personnel, respectively, of the
New York guard when on active duty or active service, except as
ot herwi se prescribed in this article, including relief fromcivil or
crimnal liability for acts done while on such duty or service, rights
to pay, allowances, pensions and ot her conpensations; expenses and
subsi stence; arns, uniforns and equi pnent; provision, naintenance, use
and control of arnories; eligibility to appointnent on the mlitary
staff of the governor; exenption fromcivil process and fromjury duty;
right of way; right to wear the uniformand parade with firearns; and
all other rights, privileges and inmunities created by statute or custom
not herei nbefore specifically enunerated.

ARTI CLE | X
ARMORI ES
Section 175. Definition of an arnory.
176. Dock facilities for the New York naval mlitia.
177. Acquisition of real property for arnories and other

mlitary facilities of the state.
177-a. Authorization of rmunicipal corporations to convey or



| ease to the state real property for arnories and ot her
mlitary purposes and to acquire real property for such

pur poses.

178. Constructi on, | easi ng, equipping and naintenance of
arnories.

179. Costs of construction, repair, naintenance and operation

of arnories, canps, ranges and other facilities, a
charge upon the state.
180. Arnories and other facilities in the city of New York.
180-a. Lease and operation of seventh regi nent arnory.

181. Procurenent of federal funds for construction, et cetera.
182. Control of arnories and other facilities.

183. Use of arnories.

185. Di sposal of usel ess property.

186. Di sposition of real property of the state devoted to the
use of the organized mlitia.

187. Ar nory enpl oyees; gr ades, enpl oynent , duties and
conpensati on.

188. Annual increnments; conpensation on pronotion, denotion,
transfer, recl assification, rei nst at enent or

real | ocation
189. Qualifications of arnory enployees; nenbership in New
York state enployees' retirenment system

8§ 175. Definition of an arnmory. The word "arnory" whenever used in
this chapter shall include any building, buildings, vessel, vessels,
quarters or other facilities and real property devoted to the use of the
organi zed mlitia and designated as an arnory by the adjutant general.
In no case shall one building which is wholly devoted to the use of the
organized mlitia be designated as or constitute nore than one arnory.

8§ 176. Dock facilities for the New York naval mlitia. 1. The
adj utant general is hereby authorized and enpowered to furnish dock
facilities including wharves, piers, bul kheads, slips, basins, docks and
water fronts for the use of the New York naval mlitia and to determ ne



their suitability and adequat eness.

2. The departnent, bureau, officer or authority having charge or
control of docks within the limts of a city, upon the requisition of
the chief of staff when requested to do so by the conmandi ng of ficer of
the New York naval mlitia shall furnish to the state and the New York
naval mlitia w thout charge or expense suitable and adequat e dock
berthing and nooring facilities for vessels used by any unit of the New
York naval mlitia located in said city and shall provide free access
thereto at all tines for the nenbers of such naval mlitia.

8§ 177. Acquisition of real property for arnories and other mlitary
facilities of the state. 1. The adjutant general, provided that funds
have been appropriated or provided by the state or by the United States
or by both for such purposes, is authorized to acquire by purchase or
gifts or, pursuant to the provisions of the em nent donain procedure
| aw, any real property which he may deem necessary for the purposes of
arnories, canps, ranges, bases, or facilities for the use of the
organized mlitia, the title to all such property to be taken in the
nane of and be vested in the people of the state; provided, however,
that no such property shall be acquired by purchase or gift unless the
title thereto shall be approved by the attorney general.

2. \Wienever real property is to be acquired pursuant to the
provi sions of the em nent domai n procedure |aw, the adjutant general
shall cause to be nmade by the state departnment of transportation an
accurate acquisition nap prepared from an accurate survey, of the
property to be so acquired or in or to which any easenent is to be
acquired and, in the case of an easenent, specifying the particul ar
nature and the duration thereof. The adjutant general and the state
commi ssi oner of transportation and their respective duly authorized
agents and enpl oyees nay enter upon such real property or, when
necessary, upon any adjacent real property for the purpose of naking
such survey.

3. On the approval of such map by the adjutant general, the original



tracing of such map shall be filed in the main office of the division of
mlitary and naval affairs, pursuant to the provisions of the em nent
dormai n procedure | aw.

4. |If the adjutant general shall determne, prior to the filing of
such map in the office of the clerk or register of the county, that
changes, alterations or nodifications of such map as filed in the office
of the division should be made, he or she shall, subject to the
provi sions of article two of the em nent domain procedure law, if
applicable, direct the preparation by the departnment of transportation
of an amended nap. On the approval of such amended map by the adj utant
general, it shall be filed in the nmain office of the division and the
anended map shall thereupon in all respects and for all purposes
supersede the nmap previously filed.

5. If the adjutant general shall determne prior to the filing of a
copy of such acquisition map in the office of the county clerk or
regi ster as provided in section four hundred two of the em nent donain
procedure |law, that such map should be wi thdrawn, he or she may file a
certificate of withdrawal in the offices of the division and of the
departnment of law. Upon the filing of such certificate of w thdrawal,
the map to which it refers shall be cancelled and all rights thereunder
shal | cease and determ ne.

6. The adjutant general shall deliver to the attorney general a copy
of such acquisition map, whereupon it shall be the duty of the attorney
general to advise and certify to the adjutant general the nanmes of the
owners of the property, easenents, interest or rights described in the
said acquisition map, including the owners of any right, title or
interest therein, pursuant to the requirenments of section four hundred
three of the em nent donmain procedure |aw.

7. If, at or after the vesting of title to such property in the people
of the state of New York as provided for in the em nent donain procedure
| aw, the adjutant general shall deemit necessary to cause the renoval
of an owner or occupant fromany real property so acquired, he may cause
such owner or occupant to be renoved therefrom by proceeding in



accordance with section four hundred five of the em nent domain
procedure |law. The proceeding shall be brought in the nane of the

adj utant general as agent of the state and the attorney general shal
represent the petitioner in the proceedings. No execution shall issue
for costs, if any, awarded agai nst the state or the adjutant general,
but they shall be part of the costs of the acquisition of the real
property and be paid in |ike manner. Proceedi ngs may be brought
separately agai nst one or nore of the owners or occupants of any such
property, or one proceeding may be brought against all or several of the
owners or occupants of any or all such property within the territori al
jurisdiction of the sane court, justice or judge; and in any case

j udgenent shall be made for inmediate renoval of persons defaulting in
appearance or in answering, or withdrawing their answers, if any,

W thout awaiting the trial or decision of issues raised by contestants,
i f any.

8. Upon nmaki ng any agreenent provided for in section three hundred
four of the em nent domain procedure |aw, the adjutant general shal
deliver to the conptroller such agreenent and a certificate stating the
anmount due such owner or owners thereunder on account of such
acquisition of his or their property and the anmounts so fixed shall be
paid out of the state treasury after audit by the conptroller from
noneys appropriated for the acquisition of such property, but not until
there shall have been filed with the conptroller a certificate of the
attorney general show ng the person or persons clainmng the amunt so
agreed upon to be legally entitled thereto.

9. Application for reinbursenent of incidental expenses as provided
in section seven hundred two of the em nent donmin procedure | aw shal
be made to the adjutant general upon forns prescribed by himand shal
be acconpani ed by such information and evi dence as the adjutant general
may require. Upon approval of such application, the adjutant general
shal |l deliver a copy thereof to the conptroller together with a
certificate stating the anount due thereof, and the amobunt so fixed
shall be paid out of the state treasury after audit by the conptroller
from noni es appropriated for the acquisition of property under this
secti on.



10. The adjutant general, with the approval of the director of the
budget, shall establish and may fromtinme to tinme anend rul es and
regul ati ons aut hori zing the paynent of actual reasonable and necessary
novi ng expenses of occupants of property acquired pursuant to this
section; of actual direct |osses of tangible personal property as a
result of noving or discontinuing a business or farm operation, but not
exceedi ng an anount equal to the reasonabl e expenses that woul d have
been required to rel ocate such property, as determ ned by the adjutant
general ; and actual reasonabl e expenses in searching for a replacenent
busi ness or farm or in hardship cases for the advance paynent of such
expenses and | osses. For the purposes of nmaking paynment of such expenses
and | osses only the term "busi ness" neans any |lawful activity conducted
primarily for assisting in the purchase, sale, resale, nmanufacture,
processi ng or marketing of products, commodities, personal property or
services by the erection and mai ntenance of an outdoor adverti sing
di spl ay or displays, whether or not such display or displays are |ocated
on the prem ses on which any of the above activities are conducted. Such
rul es and regul ations nay further define the terns used in this
subdivision. In lieu of such actual reasonabl e and necessary noving
expenses, any such displaced owner or tenant of residential property nay
el ect to accept a noving expense al |l owance, plus a dislocation
al | owance, determ ned in accordance with a schedul e prepared by the
adj utant general and nade a part of such rules and regulations. In |lieu
of such actual reasonabl e and necessary novi ng expenses, any such
di spl aced owner or tenant of commercial property who rel ocates or
di sconti nues his business or farmoperation may el ect to accept a fixed
rel ocati on paynent in an anount equal to the average annual net earnings
of the business or farm operation, except that such paynment shall be not
| ess than two thousand five hundred dollars nor nore than ten thousand
dollars. In the case of a business, no such fixed rel ocati on paynent
shall be made unless the adjutant general finds and determ nes that the
busi ness cannot be relocated w thout a substantial |oss of its existing
pat ronage, and that the business is not part of a commercial enterprise
having at | east one other establishnent, which is not being acquired by
the state or the United States, which is engaged in the same or simlar
busi ness. In the case of a business which is to be discontinued but for



whi ch the findings and determ nations set forth above cannot be nmade,

t he adj utant general nmy prepare an estimate of what the actual
reasonabl e and necessary novi ng expenses, exclusive of any storage
charges, would be if the business were to be relocated and enter into an
agreed settlenment with the owner of such business for an anpbunt not to
exceed such estinmate in lieu of such actual reasonabl e and necessary
novi ng expenses. Application for paynent under this subdivision shal
be made to the adjutant general upon forns prescribed by himand shal
be acconpani ed by such informati on and evi dence as the adjutant general
may require. Upon approval of such application, the adjutant general
shal |l deliver a copy thereof to the conptroller together with a
certificate stating the anount due thereunder, and the anount so fixed
shall be paid out of the state treasury after audit by the conptroller
from noneys appropriated for the acquisition of property under this
section. As used in this subdivision the term"comrercial property"
shal |l include property owned by an individual, famly, partnership,
corporation, association or a nonprofit organization and includes a farm
operation. As used in this subdivision the term "busi ness" nmeans any

| awful activity, except a farm operation, conducted primarily for the
purchase, sale, |ease and rental of personal and real property, and for
t he manuf acture, processing, or narketing of products, commodities, or
any ot her personal property; for the sale of services to the public; or
by a nonprofit organi zati on.

11. Authorization is hereby given to the adjutant general to nake
suppl enental rel ocation paynents, separately conputed and stated, to
di spl aced owners and tenants of residential property acquired pursuant
to this section who are entitled thereto, as determ ned by him The
adj utant general, with the approval of the director of the budget, nay
establish and fromtine to time anend rul es and regul ati ons provi di ng
for such suppl enental relocation paynents. Such rules and regul ations
may further define the terns used in this subdivision. 1In the case of
property acquired pursuant to this section which is inproved by a
dwel I'ing actually owned and occupi ed by the displaced owner for not |ess
t han one hundred eighty days inmediately prior to initiation of
negoti ations for the acquisition of such property, such paynment to such
owner shall not exceed fifteen thousand dollars. Such paynent shall be



the amount, if any, which when added to the acquisition paynent equals
the average price, established by the adjutant general on a class, group
or individual basis, required to obtain a conparabl e repl acenent

dwel ling that is decent, safe and sanitary to accommodate the di spl aced
owner, reasonably accessible to public services and pl aces of enpl oynent
and avail able on the private market, but in no event shall such paynent
exceed the difference between acquisition paynent and the actual
purchase price of the replacenent dwelling. Such paynent shall include
an armount which will conpensate such displaced owner for any increased
i nterest costs which such person is required to pay for financing the
acqui sition of any such conparabl e replacenent dwelling. Such anpount
shall be paid only if the dwelling acquired pursuant to this section was
encunbered by a bona fide nortgage which was a valid |lien on such

dwel ling for not |ess than one hundred eighty days prior to the
initiation of negotiations for the acquisition of such dwelling. Such
anount shall be equal to the excess in the aggregate interest and ot her
debt service costs of that anount of the principal of the nortgage on
the replacenent dwelling which is equal to the unpaid bal ance of the
nortgage on the acquired dwelling, over the renainder termof the
nortgage on the acquired dwelling, reduced to discounted present val ue.
The di scount rate shall be the prevailing interest rate paid on savings
deposits by conmercial banks in the general area in which the

repl acenent dwelling is |ocated. Any such nortgage interest
differential paynment shall, notw thstandi ng the provisions of section
twenty-six-b of the general construction law, be in lieu of and in ful
satisfaction of the requirenents of such section. Such paynent shal

i ncl ude reasonabl e expenses incurred by such displaced owner for
evidence of title, recording fees and other closing costs incident to

t he purchase of the replacenment dwelling, but not including prepaid
expenses. Such paynent shall be made only to a displaced owner who

pur chases and occupi es a replacenent dwel ling which is decent, safe and
sanitary within one year subsequent to the date on which he is required
to move fromthe dwelling acquired pursuant to this section or the date
on which he receives fromthe state final paynent of all costs of the
acquired dwel I'i ng, whichever occurs |ater, except advance paynent of
such amount nay be made in hardship cases. |In the case of property
acquired pursuant to this section fromwhich an individual or famly,



not otherwi se eligible to receive a paynent pursuant to the above

provi sions of this subdivision, is displaced fromany dwelling thereon
whi ch has been actually and | awfully occupi ed by such individual or
famly for not |less than ninety days imediately prior to the initiation
of negotiations for the acquisition of such property, such paynent to
such individual or famly shall not exceed four thousand dollars. Such
paynment shall be the anpbunt which is necessary to enabl e such individual
or famly to lease or rent for a period not to exceed four years, a
decent, safe, and sanitary dwelling of standards adequate to acconmopbdate
such individual or famly in areas not generally | ess desirable in
regard to public utilities and public and conmercial facilities and
reasonably accessible to his place of enploynent, but shall not exceed
four thousand dollars, or to nmake the down paynent, including reasonable
expenses incurred by such individual or famly for evidence of title,
recording fees, and other closing costs incident to the purchase of the
repl acenent dwelling, but not including prepaid expenses, on the
purchase of a decent, safe and sanitary dwelling of standards adequate
to accommodat e such individual or famly in areas not generally |ess
desirable in regard to public utilities and public and comerci al
facilities, but shall not exceed four thousand dollars, except if such
anount exceeds two thousand dollars, such person nust equally match any
such amount in excess of two thousand dollars, in making the down
paynment. Such paynents nay be nade in installnents as determ ned by the
adj utant general. Application for paynent under this subdivision shal
be made to the adjutant general upon forns prescribed by himand shal

be acconpani ed by such informati on and evi dence as the adjutant general
may require. Upon approval of such application, the adjutant general
shall deliver a copy thereof to the conptroller, together with a
certificate stating the anount due thereunder, and the anobunt so fixed
shall be paid out of the state treasury after audit by the conptroller
from noneys appropriated for the acquisition of property under this
secti on.

12. The owner of any real property so acquired nmay present to the
court of clainms, pursuant to section five hundred three of the em nent
dormai n procedure law, a claimfor the value of such property acquired,
and for |egal damages caused by such acquisition, as provided by |aw for



the filing of clainms with the court of clains. Awards and judgnents of
the court of clains shall be paid in the sane manner as awards and
judgnments of that court for the acquisition of |ands generally and shal
be paid out of the state treasury after audit by the conptroller from
noneys appropriated for the acquisition of such real property.

13. If the adjutant general shall determ ne subsequent to the
acquisition of a tenporary easenment in any real property that the
pur poses for which such easenent right was acquired have been
acconpl i shed and that the exercise of such easenent is no | onger
necessary, he shall nake his certificate that the exercise of such
easenment is no |onger necessary and that such easenent right is
therefore term nated, rel eased and extingui shed. The adjutant general
shal | cause such certificate to be filed in the office of the departnent
of state and upon such filing all rights acquired by the state in such
property shall cease and determ ne. The adjutant general shall cause a
certified copy of such certificate as so filed in the office of the
departnment of state to be mailed to the owner of the property affected,
as certified by the attorney general, if the place of residence of such
owner is known or can be ascertained by a reasonable effort and such
adj utant general shall cause a further certified copy of such
certificate to be filed in the office of the recording officer of each
county in which the property affected or any part thereof is situated.
On the filing of such certified copy of such certificate with such
recording officer, it shall be his duty to record the sanme in his office
in the books used for recording deeds and to i ndex the sane agai nst the
nane of the people of the state of New York as grantor.

8§ 177-a. Authorization of municipal corporations to convey or |ease to
the state real property for arnories and other mlitary purposes and to
acquire real property for such purposes. Wenever the title to any real
property required for an arnory, canp, range, base, building, structure
or other facility or purpose for the organized mlitia, is vested in a
county, city, town or village, such county, city, town or village may
grant, convey, |ease and rel ease such real property, together with any
bui | dings thereon, to the state, with or w thout consideration, and



Wi t hout prior notice, public sale or referendum notw thstanding any

i nconsi stent provision of this chapter or of any general, special or

| ocal law or of any city charter; provided, however, that any |ease to
the state under this section for the purpose of arnory construction
shall be without cost to the state. Notw thstanding any inconsi stent
provi sion of this chapter or of any general, special or |ocal |aw or of
any city charter, and without prior notice or referendum any county,
city, town or village is hereby specifically authorized to acquire any
property for the purpose of conveying or leasing the sane to the state
i n accordance with the provisions of this section.

8§ 178. Construction, |easing, equipping and maintenance of arnories.
1. The adjutant general, whenever he shall deemit necessary and
provi ded that funds have been appropriated or provided by the state or
by the United States or by both for such purposes, is authorized to
construct, reconstruct, expand, convert, |ease, repair, alter,
rehabilitate, inprove, denolish, equip, furnish, maintain and operate
all arnories, canps, ranges, bases, buildings, structures and ot her
facilities for the organized mlitia.

2. The size and suitability of such arnories, canps, ranges, bases,
bui | di ngs, structures and other facilities and the necessity for
expenditures for all work to be done for all naterials, articles and
equi pnment to be furnished or installed and for all services to be
performed pursuant to authority granted in subdivision one of this
section shall be determ ned by the adjutant general.

3. The necessity for expenditures for repairs, alterations, naterials,
articles, equipnment and services shall be certified to the adjutant
general by the officer in charge and control of the arnory or facility
concer ned.

4. Plans and specifications for the construction, reconstruction,
expansi on, conversion, repair, alteration, rehabilitation, inprovenent,
i nstall ati on of equi pment and denolition of mlitary facilities under
the jurisdiction of the adjutant general shall be prepared by the office



of general services. No such plans and specifications shall be prepared
by the office of general services, however, until so requested by the
adj utant general. The adjutant general shall approve or reject such

pl ans and specifications, and no work shall begin until they have been
approved. The appropriate office or bureau of the division of mlitary
and naval affairs, when directed by the adjutant general, nay prepare
estimtes, plans and specifications for such work which, before approval
by the adjutant general shall be approved by the office of general
services. Al such work shall be done in accordance with the public
bui | di ngs | aw.

5. All work done and all naterials, articles and equi pnent furni shed
or installed under authority granted in subdivision one of this section
shal | be inspected by a person designated by the adjutant general.
Paynment therefor shall not be made until the adjutant general shal
certify in witing that such work has been performed and that such
materials, articles and equi pnent have been furnished or installed in
accordance with the provisions of the agreenent or contract.
Expendi t ures whi ch do not exceed five thousand dollars shall be nade
only upon a like certificate of the inspector or of the officer in
charge and control of the arnory or other mlitary facility where the
work is perfornmed or materials, articles or equi prment furnished or
install ed.

6. Copies of all agreenments and contracts nade for work to be done or
for materials, articles or equipnent to be furnished or installed under
authority granted in subdivision one of this section shall be filed
i mediately in the office of the conptroller of the state.

§ 179. Costs of construction, repair, naintenance and operation of
arnories, canps, ranges and other facilities, a charge upon the state.
1. The costs of construction, reconstruction, repair, rehabilitation and
i nprovenent of arnories, canps, ranges, bases, buildings, structures and
other facilities under the jurisdiction of the division of mlitary and
naval affairs, including arnories and arnory property located in the
city of New York the title to which is vested in the corporation of the



city of New York, and the costs of maintenance and operation including
personal service, furniture and furnishings, equipnment and supplies for
the sane and the costs of repairing, renewi ng, replacing or naintaining
t he pavenent of streets, gutters, curbing, flagging of sidewalks,
fences, sewers and water pipes in their connection in, on or with the
site of any such arnory, canp, range, base, building, structure or other
facility shall be a charge upon the state, except to the extent that
paynment of such costs in whole or in part nay be otherw se provided for

2. Al such costs which are a charge upon the state shall be paid out
of any noneys of the state avail able therefor, upon certification, audit
and approval in the manner provided by |law, and subject to al
applicable provisions of law relating to expenditure of noneys of the
state.

8§ 180. Arnories and other facilities in the city of New York. 1. Al
arnories and other facilities located in the city of New York and
devoted to the use of the organized mlitia, title to which is vested in
the corporation of the city of New York, and all arnory equi pnent,
furni shings, materials and other property furnished or supplied to
arnories in the city of New York by such city or otherw se pursuant to
the provisions of this chapter as existing prior to July first, nineteen
hundred forty-two shall continue to be available, used and applied to
and for arnory or other mlitary purposes in accordance with the
provi sions of this chapter, wi thout charge by the city of New York to
the state notw thstanding any provision of this chapter or other |aw

2. The state or the United States or the state and the United States
acting jointly is or are hereby authorized, as the adjutant general
shall determ ne to be necessary and provided that funds have been
appropriated or provided by the state or by the United States or by both
for such purposes, to construct or denolish an arnory or buil ding,
structure or facility for the use of the organized mlitia and to
reconstruct, repair, rehabilitate, inprove, equip, furnish, mintain and
operate such arnory, building, structure or facility on | and owned by
the city of New York and avail abl e, used and applied to and for arnory



pur poses or other mlitary purposes. Such arnory, building, structure or
facility shall be available, used and applied to and for arnory or other
mlitary purposes w thout charge by the city of New York to the state or
to the United States. The cost of such construction, denolition,
reconstruction, repair, rehabilitation, inprovenent, equipping,

furni shing, mai ntenance and operation of such arnory, building,
structure or facility shall be borne by the state or by the United
States or jointly by both and not by the city of New York.

3. Notwi thstanding the provisions of subdivision one of this section,
any arnory |located in the city of New York and devoted to the use of the
organized mlitia, title to which is vested in the corporation of the
city of New York, may be released to the city of New York by the
adj utant general, acting for and on behalf and in the nane of the people
of the state of New York, upon such terns and conditions and for such
consideration arrived at after an appraisal, as may be agreed upon
bet ween such city and the adjutant general and approved by the director
of the budget. A release hereby authorized shall be executed by the
adj utant general under his official seal and, upon being duly
acknow edged by himand such acknow edgnent duly certified, nay be
recorded in the office of the clerk or register of the county where such
arnory is situated; provided, however, that such rel ease shall not be
valid without the approval thereof by the attorney general, as to its
form and manner of execution, endorsed thereon or annexed thereto. All
noneys paid by the city of New York for the rel ease herein authorized
shall be received by the state conptroller and deposited by himto the
credit of the capital projects fund established by section ninety-three
of the state finance | aw and shall be avail able, after appropriation by
the legislature, only for construction, reconstruction or inprovenent of
arnory facilities, including acquisition of real property, if required.

8§ 180-a. Lease and operation of seventh reginent arnory. 1.
Definitions. (a) "Adjutant general" shall mean adjutant general of the
state of New York.

(b) "Arnory" shall nmean the seventh reginent arnory |ocated at 101-129
East 66th street, 100-126 East 67th street, 888-898 Lexi ngton avenue and



641- 649 Park avenue, in the county of New York, state of New York and
identified as Bl ock 1401, Lot 1 on the tax map of the city of New York
bounded by Park and Lexi ngton avenues and Si xty-sixth and Si xty-seventh
streets.

(c) "City lease" shall nean collectively, the | eases dated Septenber
23, 1874 and April 23, 1879 by and between the nmayor, al dermen and
comonal ity of the city of New York to the field officers of the seventh
regi nent .

(d) "Division" shall nmean the state division of mlitary and naval
affairs, established by article nine of the executive | aw

(e) "Lease" shall nean a |ease for a termof up to ninety-nine years
to be entered into between the state, acting through the urban
devel opnment corporation, as |lessor, and the | essee, as tenant, |easing
the arnory or portions thereof.

(f) "Lessee" shall nean the tenant, a not-for-profit corporation
dedi cated to the preservation of the arnory as a historical, civic and
cultural facility for the community, which is party to a |l ease with the
state, acting through the urban devel opnment corporation as |andlord,
| easing the arnory or portions thereof.

(g) "Managenent agreenent” shall mean an agreenment to be entered into
by the state, acting through the urban devel opnent corporation,
provi ding for the managenent of the arnory on a short-term basis on
behal f of the state as part of the routine or continuing admnistration
and managenent of the arnory.

(h) "M Ilitary use" shall nean during periods which are not periods of
civil or mlitary energency, use of a portion of the arnory containing
approxi mately twenty-one hundred square feet, or such | esser area as the
di vision may determne, located in the portion of the arnory which is
not a designated New York city |andmark (i.e., not in the historic roons
| ocated on the first and second floors or the drill hall), for offices
or administrative functions of the division, and use by the division
during any periods of civil or mlitary energency.

(i) "Periods of civil or mlitary emergency" shall nean any period
during which an order of the adjutant general directing a response to a
civil or mlitary energency is in effect. Said order shall have effect
inrelation to this section only in the event of an order by the
adj utant general specifically asserting control of areas within the



arnory.

(j) "Shelter use" shall mean use during periods which are not periods
of civil or mlitary emergency, the city of New York shall have the
right to access and use sufficient and suitable space for the current
and uninterrupted operation of the shelter by the city of New York, as
wel | as usual and customary buil ding services and utilities, including
but not limted to heat, water and electric, for use as a shelter for
honel ess persons.

(k) "Urban devel opnent corporation” shall nean the New York state
ur ban devel opnent corporation, a public benefit corporation of the
state, doing business as the enpire state devel opnent corporation.

(1) "Legacy cadet corps program shall nmean a cadet corps or organized
mlitia programthat has accessed or used a reginental arnory |ocated
within a city that has a popul ation of over one nillion people for over
one hundred years during periods which are not periods of civil or
mlitary emergency.

2. State ownership of facility and fixtures. (a) The state, acting
through the division, is and shall be recogni zed as and declared to be
the | awful successor to the interest of the |l essee under the city |ease.
No ot her person or party, whether through clains or entitlenents of past
or continuing use, occupancy, inprovenent or otherwi se, is or shall be
recogni zed as having any lawful rights in respect of the arnory other
than as nay be expressly granted by, and subject to, the applicable
subdi vi si ons of section one hundred eighty-three of this article.

(b) Al inprovenments, betternents, fixtures, equipmnment, ornanents,
decorative elenents, and simlar itens affixed or attached to the arnory
building (i.e., all itenms other than noveabl e personal property which is
not affixed to the walls or other parts of the building) are hereby
recogni zed and declared to be an integral part of the arnory and
property of the state, and any and all persons who have heretofore
installed or paid for the installation of any of the foregoing itens are
deened to have donated such itens to the state as of the tinme of the
installation of such itens in the arnory.

3. Lease and operation of arnory; certain provisions of this chapter
not applicable. (a) Except with respect to expenditures made by the



state or the division in connection with mlitary use or the operation
of the arnmory during a period of civil or mlitary energency, the
foll owi ng provisions of this article shall not apply to the repair,
restoration, refurbi shnent or operation of the arnory pursuant to the

| ease or the nmanagenent agreenent: section one hundred seventy-eight,
subdi vi sions two and three of section one hundred eighty and section one
hundr ed ei ghty-one.

(b) The provisions of section one hundred eighty-two of this article
shall apply only with respect to mlitary use of the portions of the
arnory not dem sed under the | ease, and with respect to periods of civil
or mlitary energency, and shall not apply to the operations of the
arnory under the |ease or the managenent agreenent.

(c) Except with respect to mlitary use and during periods of civil or
mlitary emergency, section one hundred eighty-three of this article
shall not apply to the operations of the arnory pursuant to the | ease or
t he managenent agreenent. The followi ng provisions shall apply in lieu
of such section one hundred ei ghty-three:

(i) On application of any of the associations of veterans or cadet
corps prograns, including a |l egacy cadet corps program described in
par agraphs a and b of subdivision one of such section one hundred
eighty-three, the | essee or the nanager pursuant to the terns of the
managenent agreenent shall provide a proper and conveni ent room or roomns
or other appropriate space in the arnory where such posts or chapters
may hol d regul ar and special neetings and organi zati onal social events
of a private nature, w thout the paynent of any charge or expense
t herefor, provided that such use does not interfere with the use by the
| essee or the manager pursuant to the terns of the managenent agreenent,
i ncluding any use by third parties contracted for under subparagraph
(ii) of this paragraph.

(ii) The arnmory nay be used by any person, firm association,
corporation, or municipal entity, provided that such person, firm
associ ation or corporation enters into an agreenent with the | essee or
t he manager pursuant to the ternms of the nanagenent agreenent permitting
such use. The terns of any agreenent entered into between the | essee or
t he manager pursuant to the ternms of the nanagenent agreenent and a user
shal | provide for such usage to cease during any periods of civil or
mlitary emergency.



(d) The provisions of sections one hundred ei ghty-five, one hundred
ei ghty-si x and one hundred ei ghty-seven of this article shall not apply
to the arnory.

(e) The managenent agreenment and | ease shall not apply to shelter use
or to a | egacy cadet corps program Shelter use shall be governed by a
separate agreenent between the city of New York, the | essee and the
state of New York; such separate agreenent shall be executed prior to
the execution of the | ease. A | egacy cadet corps programuse shall be
governed by a separate agreenent between the division and the state of
New Yor k; such separate agreenent shall be executed once a cadet corps
programis determned to be a | egacy cadet corps program

(f) A cadet corps programshall qualify as a | egacy cadet corps
programif such program can sufficiently denonstrate to the urban
devel opnent corporation that the cadet corps program has used or
occupied a reginmental arnory for over one hundred years. Methods of
sufficiently proving use or occupancy shall include, but not be limted
to, photos, notarized statenments, letters addressed to the program bank
statenents, and utility bills. If a cadet corps programqualifies as a
| egacy cadet corps program the urban devel opnent corporation shal
designate them as such and i mredi ately begin to enter into a separate
agreenent with such program

8§ 181. Procurenent of federal funds for construction, et cetera. 1.
The division of mlitary and naval affairs is hereby designated as the
agency of the state (a) to take such steps, not inconsistent with |aw,
as may be necessary to devel op prograns for the expenditure of federal
funds and to procure the allotnent of such funds as nay be provided by
or pursuant to any act of congress for the construction, denolition,
reconstruction, expansion, conversion, purchase, |ease, repair,
rehabilitation, inprovenent, equipping, furnishing, maintenance and
operation of arnories, canps, ranges, bases or any building, structure
or facility for the organized mlitia, and (b) to execute and admi nister
such prograns and to cooperate with the federal authorities responsible
t heref or.

2. The adjutant general is hereby authorized and enpowered to



negoti ate for, accept and approve projects, proposals, contracts and
agreenents for the construction, reconstruction, expansion, conversion,
purchase, |ease, repair, rehabilitation, inprovenent, equipping,

furni shing, nmai ntenance and operation, in whole or in part with federal
funds, of arnories, canps, ranges, bases or any building, structure or
facility for the organized mlitia.

3. When federal funds are made avail able or provided by the United
States to the state either directly or by way of reinbursenent in whole
or in part for any noneys expended by the state for the construction,
denolition, reconstruction, expansion, conversion, purchase, |ease,
repair, rehabilitation, inprovenent, equipping, furnishing, mintenance
and operation of any arnory, canp, range, base, building, structure or
facility for the organized mlitia, the conptroller of the state is
her eby aut horized to receive such funds in behalf of the state.

§ 182. Control of arnories and other facilities. 1. Al arnories,
arsenal s, canps, ranges, bases and other facilities owned, |eased or
mai nt ai ned by the state or by the United States for the use of the
organized mlitia and all activities conducted therein shall be under
t he general charge and control of and shall be regul ated by the adjutant
general. He shall be responsible to the governor for the proper
expenditure of all noneys appropriated therefor.

2. Wen two or nore units of different forces of the organized mlitia
are stationed in one arnory, arsenal, canp, range, base or other
facility, the adjutant general shall designate the officer to be in
di rect charge and control thereof, shall apportion the quarters and
facilities therein to be occupied by each unit and shall regul ate the
mlitary use and the care thereof. The adjutant general shall also
designate the officer to be in direct charge and control of any arnory,
arsenal , canp, range, base or other facility which the adjutant general
may retain under his sole jurisdiction.

3. Except as provided in subdivision two hereof, the commander of the
force concerned shall designate the officer to be in direct charge and



control of each arnory, arsenal, canp, range, base or other facility.
Al'l officers so designated pursuant to this subdivision and subdivision
two hereof shall observe and enforce all |aws, orders and regul ations
applicable to such arnory, arsenal, canp, range, base or other facility,
t heir furnishings, equipnent, contents and all activities conducted
therein and to the persons enployed therein. They shall perform such

ot her duties and functions as may be prescribed by the adjutant general.

4. Subject to the regulations of the adjutant general, officers in
charge and control so designated may establish and conduct stores,
restaurants, nesses and places of recreation in the arnory, arsenal,
canp, range, base or other facility under their charge and control or
they may enter into agreenments with responsible parties for establishing
and conducting the sane.

5. The adjutant general and any officer designated by him shall have
access to all parts of all arnories and other facilities at all tinmnes.

§ 183. Use of arnories. 1. Arnories nmay be used as foll ows:

a. By nenbers and units of the organized mlitia and cadet corps of
such units.

b. On application of one or nore posts or chapters of the United
Spani sh War Veterans, the Anerican Legion, the Veterans of Foreign Wars
of the United States, the Disabled Anerican Veterans, the AWETS,
Anerican Veterans of World War |1, the Jewish War Veterans of the United
States, Inc., the Catholic War Veterans, Inc., the Italian Anerican War
Veterans of the United States, |Incorporated, the Polish Legion of
Anerican Veterans, Inc., the Arny and Navy Union of the United States of
Anerica, Vietnam Veterans of Anerica, posts of the Masonic War Vet erans
of the state of New York, Incorporated, or groups or squadrons of New
York Wng, Cvil Ar Patrol, or of incorporated associations of veterans
of units of the organized mlitia, or one or nore posts or chapters of
organi zati ons of sons of veterans of any war of the United States or of
the Reserve O ficers Association of the United States, or those historic



mlitary conmands set forth in section two hundred forty-a of this
chapter, approved by the officer in charge and control of the arnory,
and by his mlitary superiors as prescribed by regul ations issued
pursuant to this chapter and under such restrictions as may be

prescri bed by the adjutant general, the officer in charge and control of
an arnory shall provide a proper and conveni ent room or roons or other
appropriate space in such arnory where such posts or chapters nmay hold
regul ar and special neetings and organi zati onal social events of a
private nature w thout the paynment of any charge or expense therefor,
provi ded that such use does not interfere with the nenbers and units of
the organized mlitia stationed in such arnory.

c. By a civil association existing under the provisions of this
chapter and |located in the arnory, for the purpose of holding athletic,
mlitary or social events of a private nature conducted solely and
exclusively by and for such civil association, provided that the sane is
approved by the officer in charge and control of the arnory and by his
mlitary superior as prescribed by regul ations issued pursuant to this
chapter.

d. Subject to the provisions of this section, by any federal, state,
county and rmuni ci pal bureau, agency or departnent or by the armed forces
of the United States or by the reserve conponents thereof for their
of ficial business, provided that such use does not interfere with the
menbers and units of the organized mlitia stationed in such arnory and
provi ded that such use is approved by the officer in charge and control
thereof and by his mlitary superiors as prescribed by regul ations
i ssued pursuant to this chapter. Arnories shall be nmade available to
boards of election for designation as places for registry and voting as
provi ded by section sixty-six of the election | aw

e. (1) By a person, firm association or corporation, not specified in
subdivisions a to d both inclusive of this section, actually using the
same, for such purposes and upon such terns as nay be approved by the
officer in charge and control of the arnory and by his mlitary
superiors as prescribed by regul ations issued pursuant to this chapter
and provided that such use will not, and only so | ong as such use does



not interfere with the use of the arnory by the nmenbers and units of the
organized mlitia stationed therein.

(2) The person, firm association or corporation applying for such use
of space within an arnory shall execute and deliver a witten agreenent
whi ch shall include anong its provisions his or its full nane and
address, the purpose for which such use is desired, the nature and
manner of the intended use of such space, the full amount of
conpensati on of any kind or nature whatsoever to be paid as rent for
such use, the amounts to be paid for heating, lighting, janitorial and
ot her services connected with such use. The rental terns and ot her
provi si ons of such agreenent shall be governed by regul ations issued
pursuant to this chapter, which regulations shall include provisions
designed to prevent unfair conpetition with privately owned property and
busi ness.

(3) No such agreenent shall be effective and no arnory nmay be so used
unl ess and until such agreenent shall have been approved and executed by
the officer in charge and control of the arnory and shall have been
approved by his mlitary superiors as prescribed by regul ati ons issued
pursuant to this chapter

(4) No such agreenent may be assigned in whole or in part nor nmay the
said space or any part thereof be sublet to or used by any person, firm
associ ation or corporation not a party to such agreenent, unless each
such assi gnnment, subletting or use first approved in witing by the
officer in charge and control of the arnory as nay be provided
specifically therein.

(5) Al noneys paid or given, directly or indirectly, for the use of
an arnory or to obtain an agreement or perm ssion to use the sane, shal
be deened rentals within the neaning of this section and shall be paid
to the officer in charge and control of the arnory. Any person other
than the officer in charge and control of the arnory who receives any
such noneys shall forthwith pay over the sane to the officer in charge
and control of the arnory, who shall within thirty days after receiving
the sane distribute such noneys in the nmanner prescribed in this section
and make report of such distribution to his mlitary superiors as
prescri bed by regul ation issued pursuant to this chapter.

f. Notwi t hstandi ng any of the provisions of this section, when such



use of an arnory is by a federal, state, county or nunicipal bureau,
agency or departnent, or by any of the arned forces of the United States
or any of the reserve conponents thereof, or by any reserve officers
training corps unit, the adjutant general, in his discretion, my
require the execution of a contract or agreenent for such use, upon such
ternms and conditions as he may prescribe. A surety bond or public
liability and property damage i nsurance policy shall not be required of
the United States or of any departnment or officer thereof, and, in the
di scretion of the adjutant general, they may be dispensed with in
connection with any other use of an arnory under this paragraph.

g. Subject to the provisions of this section, by any city, town or
village in the county wherein | ocated or by any departnent, board,
bureau or ot her agency thereof, or by any voluntary agency directly or
i ndirectly under contractual arrangenment wi th any such nunici pal
corporation, wthout charge for the use thereof, for the purposes of any
program desi gned to reduce juvenil e delinguency including, but not
limted to social and athletic events and club work, provided that such
use does not interfere with the menbers and units of the organized
mlitia stationed in such arnory, and provided that such use is approved
by the officer in charge and control thereof and by his mlitary
superiors, as prescribed by regulations issued pursuant to this chapter.

h. On application of a secondary school, the officer in charge and
control of an arnory shall provide appropriate space in such arnory
where an athletic team of such school may hol d practice sessions w thout
t he paynent of any charge or expense therefor, provided that such use
does not interfere with the nmenbers and units of the organized mlitia
stationed in such arnory.

i. On application of a representative of an organi zati on sponsoring
amateur athletic activities, the officer in charge and control of an
arnory shall provide appropriate space in such arnory where an athletic
team of such organi zation may hold practice sessions and such officer in
charge may charge such organi zation a fee for such use only to the
extent of additional expenses incurred by the division as a result of
such use, provided that such use does not interfere with the nenbers and



units of the organized mlitia stationed in such arnory.

2. a. A surety bond to the people of the state shall be executed by
the person, firm association or corporation applying to use any space
in an arnmory pursuant to subdivision le of this section and by a surety
conpany. Such bond shall be conditioned to i ndemify and save harni ess
severally the state, the city and the county in which the arnory is
situated, the nenbers and units of the organized mlitia stationed
therein and the civil associations existing under the provisions of this
chapter and located in the arnory fromany | oss, danage or expense to
the arnory or to any property of the said state, county, city, nenbers,
units or civil associations or of the United States therein, accruing
fromor incident to such use, and the expense of heating, |ighting and
janitorial and other services connected with such use. Such bond shal
be approved as to formand sufficiency by the officers who approved the
agreenent for the use of the arnory.

b. An action for breach of such agreenment and an action on such bond
may be brought in the nane of the people of the state by the attorney
general or by a judge advocate and all noneys recovered in any such
action or actions shall be paid to the treasurer or other appropriate
financial officer of the state, county, city or civil association or to
the nenber or unit of the organized mlitia as the case requires.

3. In the discretion of the officer in charge and control of the
arnory, the person, firm association or corporation applying to use any
space in an arnory may be required to furnish a public liability and
property danage insurance policy in anounts, to be fixed by such officer
in charge and control, as will protect the officer in charge and
control, the United States of America, the state of New York, the city
and county in which the arnory is |ocated, the nenbers and units of the
organized mlitia stationed therein and the civil associations |ocated
in such arnory and all persons enployed therein fromany and all cl ai s,
demands, damages, expenses, liability or obligation for danmages, |oss or
injury to or of person or property arising out of acts of, or the use or
occupation of the arnmory and surroundi ng prem ses by such person, firm
associ ation or corporation and his or its agents, servants, enployees,



and those acting for or in his or its behalf.

4. An arnory shall not be used for political or religious purposes,
except that an arnory may be used for the purpose of holding the
national or state convention of a political party with the prior
approval of the officers nentioned in subdivision l1e of this section and
upon the execution and delivery of an agreenment, bond and public
liability and property damage i nsurance policy as provided in this
secti on.

5. Al noneys paid as rent as provided in this section, together with
all sunms paid to cover expenses of heating and lighting, shall be
transmtted by the officer in charge and control of the arnory through
the adjutant general to the state treasury for deposit to the
m scel | aneous speci al revenue fund - 339 arnory rental account.

8§ 185. Disposal of useless property. Wenever state property issued
for the use of the organized mlitia shall beconme obsol ete, usel ess or
super fluous, the adjutant general nay cause the sane to be sold or
ot herwi se di sposed of in accordance with the provisions of the state
finance | aw.

§ 186. Disposition of real property of the state devoted to the use of
the organized mlitia. Wenever the adjutant general shall determ ne
that any real property owned by the state and devoted to the use of the
organized mlitia is no |onger needed or adapted for such use, he may,
with the approval of the director of the budget, make and file with the
commi ssi oner of general services a certificate in witing of such
determ nation and a consent that such real property be sold or exchanged
by the conm ssioner of general services in accordance with the
provi sions of section twenty-five of the public [ands |law. Such
certificate shall be acconpani ed by, annexed to, or endorsed upon, an
accurate map and description of such real property.



§ 187. Arnory enpl oyees; grades, enploynent, duties and conpensati on.
1. Positions created to provide for the security, maintenance and
operation of arnories, including the surrounding prem ses and public
property | ocated therein, notw thstanding the provisions of any other
| aw, shall be classified and allocated to salary grades for conparable
positions in the classified service of the state as set forth in section
one hundred thirty of the civil service |aw.

2. Subject to the provisions of this chapter and within the
appropriation therefor, the adjutant general shall enploy, assign,
transfer and di scharge as nmany enpl oyees of each classification or grade
as may be necessary. Subject to the approval of the director of the
budget, the adjutant general may classify or reclassify, allocate or
real | ocate any position established under subdivision one of this
section for the purpose of providing appropriate title, salary grade and
rate of conpensation which may be descriptive of duties and
responsibilities. Notw thstanding any other |aw or any general or
special statute to the contrary, when sal ary grades or rates of
conpensation for the conparable classified service positions of the
state as contained in section one hundred thirty of the civil service
| aw are anended, the salary grades or rates of conpensation of positions
aut hori zed by subdivision one of this section shall be adjusted
correspondi ngly.

3. Arnory enpl oyees shall performduties as prescribed by the adjutant
general and by the officer in charge and control of the arnory in which
t hey are enpl oyed.

4. The adjutant general is hereby authorized to enpl oy any incunbent
arnory enpl oyee appoi nted pursuant to fornmer section one hundred
ei ghty-seven of this chapter as it existed on March thirty-first,
ni net een hundred sixty-one, in a position created pursuant to this
section but no such enployee shall thereby suffer any dimnution in the
annual anount of conpensation received by himon such date.

§ 188. Annual increnents; conpensation on pronotion, denotion,



transfer, reclassification, reinstatenent or reallocation. 1. Any
enpl oyee hol ding a position or enployed pursuant to provisions of
section one hundred ei ghty-seven of this chapter shall receive the

m ni nrum conpensati on of the classification or grade to which his
position is allocated, plus the nunber of increnments which corresponds
with the nunber of his years of service in such position, unless his
service during the year inmedi ately precedi ng shall have been found to
be inefficient and unsatisfactory under regul ations issued pursuant to
this chapter

2. Annual increments shall take effect on the first day of each fiscal
year, subject, however, to the provisions of section forty-four of the
state finance law. The eligibility of an enployee to receive such an
i ncrenment shall be determned in the same nanner as the eligibility of
an enployee in the classified service would be determ ned under the
provi si ons of subdivision six of section one hundred thirty-one of the
civil service law. No enpl oyee shall receive an increment which wll
result in an annual conpensation in excess of the maxi mum establi shed
for his position under this article.

3. If any such enpl oyee is pronoted, denoted, transferred or
reinstated, to or in a position included in section one hundred
ei ghty-seven of this chapter, his conpensation in the new position shal
be determ ned in the sanme nanner as the salary of an enployee in the
classified service of the state woul d be determ ned under the provisions
of section one hundred thirty-one of the civil service |aw.

4. If the position of any such enployee is reallocated, his
conpensation in the newtitle shall be adjusted in the same nmanner as
the salary of an enployee in the classified service of the state would
be adj usted under the provisions of section one hundred thirty-two of
the civil service | aw

5. If the position of any incunbent arnory enpl oyee appoi nted pursuant
to section one hundred ei ghty-seven of this chapter, is allocated to a
salary grade for a position conparable to one in the classified service
of the state as set forth in section one hundred thirty of the civil



service | aw, such incunbent shall be paid the mninmmsalary of the new
grade and shall be eligible to receive the increnents for such grade
based on the nunber of his years of service in the position as it

exi sted on March thirty-first, nineteen hundred sixty-one.

§ 189. Qualifications of arnory enpl oyees; nmenbership in New York
state enpl oyees' retirenent system 1. The enpl oyees authorized by this
section shall be residents of the state who shall by enployed by the
adj utant general upon the reconmendation of the officer in charge and
control of the arnory.

2. Al persons enployed under this article on or after the twelfth day
of April, nineteen hundred twenty-four, will be required to becone
menbers of the New York state enployees' retirenent systemin the sane
manner as if such enpl oyees were in the conpetitive class of the civil
service, provided that the foregoing shall not apply to persons who are
eligible to retirement with conpensation under this chapter upon
reaching the required age and having the required service.

ARTI CLE X
PAY AND ALLOWMANCES
Section 210. Pay and al | owances.
211. Sal ari es, of fice and traveling expenses of certain
per sonnel .

212. Pay of troops when used in civil disorders.
213. Uniform all owance for officers.
214. Retired officers; conpensation.
215. Retirenment of and pensions for certain veterans.
216. Pay and care when injured or disabled in service.
217. Pensi ons.
218. Pension exam ni ng boards.
219. Reheari ngs.
220. Expenses of mlitary courts.
221. Mlitary funds.
222. Headquarters all owances.



223. Definitions.

§ 210. Pay and all owances. 1. Each nenber of the mlitia ordered into
the active service of the state pursuant to sections six and seven of
this chapter, shall receive for each day or part thereof of such duty
the sane pay and al |l owances as are received by nmenbers of the
appropriate force of the arned forces of the United States of
correspondi ng grade, rating and | ength of service, or one hundred
twenty-five dollars per day, whichever is greater

2. Wthin the anmount appropriated therefor, pay for the type of duty
described in subdivision two of section forty-six of this chapter of not
| ess than two hours duration for each day of such duty shall be
one-thirtieth of the nonthly basic pay prescribed for the nenbers of the
appropriate force of the arned forces of the United States of
correspondi ng grade, rating and | ength of service.

3. Wthin the anmount appropriated therefor, pay and all owances for the
type of duty described in subdivision three of section forty-six of this
chapter during each day or part thereof of such duty shall be the sane
as the pay and all owances prescribed for nenbers of the appropriate
force of the arned forces of the United States of correspondi ng grade,
rating and | ength of service.

4. Pay and all owances for each day or part thereof of special duty
described in subdivision four of section forty-six of this chapter shal
be the sane as the pay and al |l owances prescribed for nenbers of the
appropriate force of the arned forces of the United States of
correspondi ng grade, rating and | ength of service.

5. In lieu of the provisions of subdivision four of this section, a
medi cal exami ner may be paid for his services and necessary
di sbursenents and a judge advocate may be paid for |egal services and
necessary di sbursenents in any suit, action or proceedi ng, such anounts
as shall be approved by the governor.



6. Menbers of the mlitia shall not receive fromthe state the pay or
the pay and al |l owances provided for by this section when such pay or
such pay and al |l owances are paid from federal funds.

7. Notw thstandi ng any of the provisions of this chapter, nenbers of
the organized mlitia may with their consent perform w thout pay or
wi t hout pay and all owances any of the types of mlitary duty described
in section forty-six of this chapter pursuant to orders issued by
conpetent mlitary authority, provided that necessary traveling
expenses, subsistence and per diem allowances may be furni shed such
menbers within the discretion of the adjutant general and within the
anount appropriated therefor.

8. Notwithstanding any other provisions of this chapter, nenbers of
the organized mlitia ordered into the active service for mlitary duty
in a foreign area shall be paid by electronic fund transfer. Each
organi zed mlitia nmenber shall designate one or nore financial
institutions or other authorized paynent agents and provi de the paynent
certifying or authorizing agency with information necessary for the
recipient to receive electronic funds transfer paynents through each
institution so designated. The adjutant general shall waive the
requi renents of this subdivision for a nmenber of the organized mlitia
upon witten request by such organized mlitia nmenber or where such
menber fails to designate one or nore financial institutions or other
aut hori zed paynent agent within thirty days of the request for such
information by the division of mlitary and naval affairs. This
subdi vi sion shall not apply to paynents made pursuant to section two
hundred twel ve of this article.

9. Notw thstanding any provision of law to the contrary, each nenber
of the force of the organized mlitia, as that termis defined in
subdi vi si on nine of section one of this chapter, who is eligible for and
has not el ected to decline service nenber's group life insurance through
the provisions of 38 U S.C. 8 1965 et.seq., shall, during periods of
mlitary service, as that termis defined in subdivision one of section
three hundred one of this chapter, or whenever ordered to active duty,
ot her than for training, pursuant to Title 32 of the United States Code,



be rei nbursed by the state for certain service nmenber's group life

i nsurance prem um costs actually incurred during such periods. Said

rei mbur senent paynents shall be sufficient to assunme the costs for up to
four hundred thousand dollars worth of termlife insurance through the
service nenber's group |life insurance program (38 U S.C. § 1965 et.seq.)
and shall be made pursuant to regul ations pronul gated pursuant to this
section by the adjutant general in consultation with the state
conptroller. The state shall not, by the terns of this subdivision, be
responsi bl e for the procurenent of service nmenber's group life

i nsurance, or any other form of insurance. Prem uns reinbursed for the
provi sion of service nmenber's group life insurance shall be paid only to
provi de coverage which is not paid for or reinbursed by any other
governnmental entity; however, in no event shall the prem um anounts paid
pursuant to this subdivision exceed the anmbunt necessary to provide a
four hundred thousand dollar portion of any service nenber's group life
insurance in effect. In no event shall a service nenber who declines
service nenber's group |ife insurance be entitled to any direct paynent
pursuant to the ternms of this section.

8§ 211. Salaries, office and traveling expenses of certain personnel.
1. There shall be allowed annually such sum not exceedi ng the anount
appropriated therefor, as may be necessary for the salaries of the
of ficers and enlisted personnel of the organized mlitia on permnent
duty in the offices, bureaus, arsenals, canps, headquarters and ot her
facilities of the forces and commands of the organized mlitia and of
the division of mlitary and naval affairs.

2. There shall be allowed annually such sum not exceedi ng the anpount
appropriated therefor, as may be necessary for the office expenses,
expenses for personal services, and other expenses of the offices,
bur eaus, arsenals, canps, headquarters, courts, boards and ot her
facilities of the forces and commands of the organized mlitia and of
the division of mlitary and naval affairs.

3. There shall be allowed annually such sum not exceedi ng the anpunt
appropriated therefor, as may be necessary for necessary traveling



expenses, subsistence or per diem allowances of persons in the mlitary
service of the state when traveling on duty and under orders.

4. The anounts all owed under subdivisions one, two and three of this
section shall be expended as the adjutant general may direct, subject to
t he provisions of sections one hundred ei ghty-seven, one hundred
ei ghty-ei ght and one hundred eighty-nine of this chapter with respect to
arnory enpl oyees.

§ 212. Pay of troops when used in civil disorders. Al officers and
enlisted men while on duty, or assenbled therefor, by order of the
governor, upon the request of the sheriff of a county, or in the county
of Nassau the county executive or nmayor of a city, in aid of the civil
authorities, in case of breach of the peace, riot, resistance to process
of this state, disaster, or inmm nent danger thereof, shall receive the
pay set forth in subdivision one of section two hundred ten of this
chapter. Fifty percent of such conpensation and expenses incurred in
connection with such duty or as a result thereof including quartering,
caring for, transporting and subsisting the troops, and other expenses
i ncludi ng the expense incurred for pay, care, and subsistence of
officers and enlisted nmen tenporarily disabled in the |line of duty,
while on such duty, as set forth in section two hundred sixteen of this
chapter, shall be paid by the county or city at the request of whose
sheriff, or in the county of Nassau the county executive, or nmayor, as
the case may be, the mlitary or naval forces of the state have been
heret of ore or may hereafter be ordered out. The bal ance shall be paid
by the state. |If troops on duty in aid of the civil authorities render
service in nore than one county or city, fifty percent of the expenses
and conpensation of such troops shall be apportioned anbng the counties
or cities in which such service is rendered by the officer who approves
t he vouchers and payrolls of such troops. The bal ance shall be paid by
the state. Upon presentation to the county treasurer of such county or
the chief fiscal officer of such city where the service was rendered, of
appropriate evidence certified by the state conptroller, that paynent of
expenses including paynent of troops, has been consunmated, provision
shall forthwith be nade by the county or city to nake avail able the



noney required to reinburse the state for its share of expenses already
paid. In the city of New York, upon simlar presentation to the
conptroller of said city, the noney necessary to conply with the

provi sions of this section shall forthwith be raised. Such expenses and
conpensation may be paid in the first instance by the state conptroller
as an advance subject to subsequent reinbursenent by the county or city
or counties or cities in which such service is rendered. 1In the event a
county or city shall fail to pay its share of such expenses and
conpensation within six nonths of the certification to the county or
city by the state conptroller of such cost, the state conptroller shal
cause to be withheld from |l ocal assistance nobneys to which such county
or city would otherwi se be entitled, a sumsufficient to reinburse the
state for any anmount renmining unpaid. Any public officer, who shal
negl ect or refuse to performany of the duties required by this section
i ncludi ng such duties as may arise in connection with the financing of
paynments required to be nade pursuant to the provisions of this section,
shal|l be personally charged with the costs and all necessary

di sbursenents of any action or proceedi ng brought to conpel such
performance, together with a reasonabl e additional allowance to the
plaintiff or relator in such action or proceeding, to be fixed by the
court.

§ 213. Uniformallowance for officers. To assist in uniformng and
equi ppi ng thensel ves, officers who have been on active duty or active
service as such and who have perfornmed eighty percentum of all ordered
duty during a cal endar year of twelve nonths shall receive annually
fifty dollars. O ficers who have been on active duty or active service
as such during a period of |ess than a cal endar year and who have
performed ei ghty percentum of all ordered duty during such period of
service shall receive such proportion of the uniformallowance for the
year as the period of duty or service performed by them bears to a
cal endar year of twelve nonths. The allowance herein prescribed shal
not be granted to any officer in respect to any period for which he
shal | have received pay or pay and all owances or uniform all owance from
federal funds.



8§ 214. Retired officers; conpensation. 1. An officer of the organized
mlitia who:

a. has been a commi ssioned officer in active service for at |east
twenty years in the organized mlitia of the state of New York or in the
arnmy, air force, space force, navy or nmarine corps of the United States
for at |least twenty years and

b. has received an annual conpensation fromthe state for the
performance of mlitary or naval duty

(1) during fifteen consecutive years of such service imredi ately
preceding his retirenent and transfer to the state retired list as
provided in this chapter or

(2) for ten consecutive years of such service inmediately preceding
such officer's retirement and transfer to the state retired list as
provided in this chapter, if such officer has had actual conbat
experience in tinme of war while in the arny, air force, space force,
navy or marine corps of the United States or if such officer has served
on the active list of a force or forces of the organized mlitia for at
| east ten years as an enlisted person and at least thirty years as a
comm ssi oned officer, shall receive annually fromthe date of such
officer's retirenment and transfer to the state retired list as provided
in this chapter and during the tine such officer remains on the state
retired list seventy-five per centum of the highest annual rate of
conpensation paid to such officer by the state for the performance of
mlitary or naval duty.

2. Any tinme spent in the service of the national guard or naval
mlitia of the state of New York on inactive service, during the ten
years i medi ately preceding his retirenment, for which he received
conpensation fromthe state, and during which he shall have perforned
the sane duties required of himafter transfer to active service, shal
be deenmed, for the purposes of this section, to have been spent in
active service.

3. The time spent by an officer in the mlitary or naval service of



the United States while he is a state enpl oyee shall be counted in
conmputing the tinme during which such officer has received an annual
conpensation fromthe state and in conputing the period of service on
the active list of a force or forces of the organized mlitia

not wi t hstandi ng the fact that such officer may not have received
conpensation fromthe state or may not have been an officer of the
organi zed mlitia during such period.

4. A commi ssioned officer of the national guard of the state of New
York in active service or upon the state reserve list, who has served in
the active national guard of New York and in the federal mlitary
service for an aggregate period of twenty-five years, of which period
twenty years shall have been as a comm ssioned officer, and who during
such period of service has served as a major general comuandi ng a
tactical division in the arnmy of the United States, nade up of units or
troops of the New York national guard and which participated under his
command in actual combat service in tinme of war, shall receive annually
fromfunds appropriated for the support of this mlitary establishnent
of the state or for the national guard and naval mlitia of the state,
fromthe date of his retirement upon reaching the age of sixty-four
years and during the tinme he remains on the retired list, seventy-five
per centum of the annual pay of a major general on the active |ist of
the regular army of the United States.

5. If an officer entitled to be retired and to receive the
conpensati on provided by this section dies before his retirenent and
transfer to the state retired |ist as provided in this chapter, his
wi dow shall receive annually during her life one-half of the anount
whi ch her husband woul d have received if he had been retired and on the
state retired list at the tinme of his death.

6. The provisions of this section shall not apply in the case of any
person who on or after July first, nineteen hundred fifty-four, enters
or re-enters service at an annual conpensation fromthe state for the
performance of mlitary or naval duty. For the purposes of this
subdi vi sion, a person who entered or re-entered such service before such
date shall be deened to continue therein during the tine he perforns



mlitary duty under a | eave of absence therefor pursuant to section two
hundred forty-two or section two hundred forty-three of this chapter.

8§ 215. Retirenent of and pensions for certain veterans. 1. Any
soldier, sailor or marine of the arny or navy of the United States in
the civil war, Spanish-Anerican war, or world war |, honorably
di scharged from service, and any nmenber of the organized mlitia of the
state having perforned active service as such with his organization in
aid of federal or civil authorities, for a period of not |less than ten
consecuti ve days, who shall have been enployed for a period of twenty
years or nore in the mlitary or naval service of the state of New York
under pay from funds raised as provided for in this chapter for the pay
of such enpl oyees, may, upon reaching the age of sixty-four years upon
his own request and the approval of the adjutant general, or shall, upon
bei ng di scharged or rel eased from such enpl oynent w thout fault on his
part after reaching the age of fifty years after serving as aforesaid,
or upon being incapacitated fromperform ng the duties of his position
after twenty years of such service, be retired from such enploynment with
t he approval of the adjutant general, and thereafter during his life
there shall be paid to him in the sane manner and by the same agency
and fromthe sanme source that the conpensation of his former position
was customarily paid to him an annual sum equal in amount to one-half
of the conpensation paid to himin the |last year of his enploynent.

2. The provisions of this section shall not apply in the case of any
person who, on or after July first, nineteen hundred fifty-four, enters
or re-enters mlitary or naval service of the state under pay from funds
rai sed as provided for in this chapter. For the purposes of this
subdi vi sion, a person who entered or re-entered such service before such
date shall be deened to continue therein during the tine he perforns
mlitary duty under a | eave of absence therefor pursuant to section two
hundred forty-two or section two hundred forty-three of this chapter.

8§ 216. Pay and care when injured or disabled in service. 1. Any
menber of the organized mlitia who shall, when on duty or assenbl ed



therefor, in case of riot, turmult, breach of peace, insurrection or

i nvasi on, or whenever ordered by the governor, the conmandi ng general of
the New York arny national guard, the commander of the New York air

nati onal guard, the conmanding officer of the naval mlitia, or the
commandi ng general of the New York guard, or called in aid of civi
authorities, receive any wound or injury or shall incur or contract any
disability or disease, by reason of such duty or assenbly therefor, or
who shall w thout fault or neglect on his part be wounded or disabl ed
while performng any lawfully ordered duty, which shall incapacitate him
from pursuing his usual business or occupation shall receive the pay and
al | ownances provided by this chapter and the actual necessary expenses
for care and nedi cal attendance during the period of such incapacity not
exceeding ninety days. If authority therefor is granted by the chief of
staff of the state, pay and all owances provided by this chapter may be
al l owed for an additional period not exceeding ninety days and expenses
for such care and nedi cal attendance as are necessary for the
appropriate treatnment of the wound, injury, disease or disability may be
allowed until the incapacity resulting fromsuch wound, injury, disease,
or disability can not be nmaterially inproved by further care or
treatment. The determ nation of whether such injury or disease was

i ncurred while performng such |awfully ordered duty shall be in
accordance with this section and such regul ati ons as nmay be prescribed
by the adj utant general.

2. None of the benefits provided by subdivision one of this section
shall be paid or allowed unless a claimtherefor is presented to the
chief of staff within one year after the date when such wound, injury,
di sease or disability was incurred or contracted. None of the benefits
provi ded by subdi vi sion one of this section and by section two hundred
ni neteen of this article shall be paid or allowed by the state for any
period during which such a nenber of the organized mlitiais entitled
to receive the sane as a charge agai nst federal funds.

3. a. Wiere a claimis nade under this section the chief of staff my
cause exam nations of the claimant to be nade fromtinme to tine by a
physi ci an, surgeon or dentist designated for the purpose by the chief of
staff, and he nmay direct the renoval of a claimant to, and his treatnent



in, a hospital designated by the chief of staff, and if the clai mant
refuses to permt any such exam nation or if he refuses to go to such
hospital or to follow the advice given or treatnment prescribed for him
therein, he shall thereby forfeit and be barred fromall right to any
claimor allowance under this section.

b. The chief of staff nay appoint a nedical exam ner or a board of
three officers, at |east one of whomshall be a nedical officer, to
inquire into the nmerits of any claimpresented under this section, and
to recommend the anmount or anounts, if any, to be paid or allowed under
this section, or he may, in his discretion, determ ne any clai mwthout
appoi nting a nedi cal exam ner or board and fix the anobunt to be paid or
al | oned under this section. |If no medical officer is available, such
nmedi cal exam ner or nedical officer on such board may be a civilian
physi ci an, surgeon or denti st.

c. A nedical exam ner or board appointed under this section shall have
t he sane power to take evidence, adm nister oaths, issue subpoenas and
conpel witnesses to attend and testify and to produce books and papers
and to punish their failure to do so as is possessed by mlitary courts.

d. The findings and recommendati ons of the nedical exam ner or board
shall be subnmitted to the chief of staff who nay return the proceedi ngs
to such exam ner or board for reconsideration or for taking further
testi mony and who shall approve or disapprove the claimand fix the
anount, if any, to be paid or allowed under this section. The anmobunt so
fixed by the chief of staff shall be a charge against and be paid in the
manner provided by this chapter, by the county or city in which such
duty was rendered, in every case where a county or city is by this
chapter made liable to pay for the performance of mlitary duty. In al
ot her cases such amount shall be paid by the state in |ike manner as
other mlitary accounts are paid.

§ 217. Pensions. 1. Any nenber of the organized mlitia who (a) shal
be di sabl ed or has been so disabled in the performance of any actual
service of this state within three years preceding the application for a



pensi on under this chapter, in case of riots, tunults, breach of the
peace, resistance to process, invasion, insurrection or inm nent danger
t hereof, or whenever called upon in aid of the civil authorities, or
whil e engaged in any |lawfully ordered parade, drill, encanpnent or
i nspection, shall, upon proof of the fact, as hereinafter provided, be
pl aced on the disability retired roll of the state and shall receive out
of any noneys in the treasury of the state, not otherw se appropri ated,
upon the approval of the chief of staff and approval of the governor,
t he sane pension or reward that persons under simlar circunstances
receive fromthe United States, or

(b) was activated on state active duty on or after Septenber el eventh,
two thousand one, to participate in Wrld Trade Center site rescue,
recovery, or cleanup operations as part of such state active duty, and
who is determned to have incurred a qualifying Wrld Trade Center
condition, as hereinafter provided, shall be entitled to a perfornance
of duty disability pension equivalent to three-quarters of the nenber's
final annual pay as provided for under this chapter. The deadline for
submitting any qualifying clai munder this paragraph shall be on or
bef ore Septenber el eventh, two thousand thirty. The adjutant general of
the division of mlitary and naval affairs is authorized to pronul gate
regul ations to inplenent the provisions of this section.

2. In case any such nenber of the organized mlitia (a) shall die as
the result of any such wound, injury or disease within one year after it
has been incurred or contracted, the surviving spouse, children under
twenty-one years of age or dependent parent of such nenber of the
organized mlitia shall receive such pension and reward as persons under
simlar circunstances receive fromthe United States, or

(b) was activated on state active duty on or after Septenber el eventh,
two thousand one, to participate in Wrld Trade Center site rescue,
recovery, or cleanup operations as part of such state active duty, and
whose death is determned to be the result of incurring a qualifying
Wrld Trade Center condition, as hereinafter provided, the surviving
spouse, children under twenty-one years of age or dependent parent of
such nmenber of the organized mlitia shall be entitled to an acci dental
deat h benefit equivalent to one-half of the nmenber's final annual pay as
provi ded under this chapter. The deadline for submtting any qualifying



cl ai munder this paragraph shall be on or before Septenber eleventh, two
t housand thirty. The adjutant general of the division of mlitary and
naval affairs is authorized to pronmulgate regulations to inplenent the
provi sions of this section.

3. None of the benefits provided by subdivision two of this section
shall be paid or allowed unless a claimtherefor is presented to the
chief of staff within one year after the date of death of the nmenber of
the organized mlitia. None of the benefits provided by subdivision one
of this section or on a rehearing of a pension claimunder section two
hundred ni neteen of this article shall be paid or allowed while the
applicant is on the active |ist.

4. 1f any nenber of the mlitia shall die while in the active service
of the state, his reasonable funeral expenses, in the sane anpbunt as is
pai d under simlar circunstances by the United States shall be paid by
the state, in such nanner as the governor may direct.

5. None of the benefits provided by this section and by section two
hundred ni neteen of this article shall be allowed or paid by the state
when such benefits are paid fromfederal funds. Nothing contained in
this article shall be deenmed to nmke applicable any of the provisions of
the war risk insurance |aw of the United States. The pension or reward
to be all owed under this section shall be that provided for by the
appropriate retirement or pension |laws of the United States so far as
the sane may be applicable in substance, without regard to form

6. Before the nane of any person is placed upon the disability retired
roll of the state under this section, proof shall be nade under
regul ati ons issued pursuant to this chapter that the applicant is
entitled to such pension or reward; provided, however, that in the case
of the death or disability of a nenber of the organized mlitia who
participated in Wrld Trade Center rescue, recovery, or cleanup
operations, and in which such death or disability is determ ned,
pursuant to regul ations issued under this chapter, to have been the
result of a qualifying Wrld Trade Center condition, then unless the
contrary is proved by conpetent evidence, it shall be presuned that such



death or disability was the natural and proxinmate result of an accident
sustained in the perfornmance of actual service of this state and not as
a result of willful negligence on the part of such nmenber. The chief of
staff, with the approval of the governor, shall cause to be stricken
fromsuch roll the nane of any person whenever it appears by
satisfactory proof that such name was put upon such roll through false
or fraudul ent representations. The chief of staff, with the approval of
t he governor, may increase, reduce or wthdraw any pension or reward
according to the right and justice and the practice under the | aws and
regul ations of the United States.

7. Any nenber of the organized mlitia who on or after the effective
date of this article is awarded a pension under the provisions of this
section and who subsequent to such award requires further care and
nmedi cal attendance by reason of such wound, injury, disease or
disability, may, upon application to and upon approval by the chief of
staff, be allowed, in addition to such pension, actual and necessary
expenses for care and nedi cal attendance resulting from such wound,
injury, disease or disability until such tinme as the disability upon
whi ch the pension was awarded cannot be materially inproved by such
further care or treatnent.

8. For the purposes of this section:

(a) "Qualifying Wrld Trade Center condition"” shall nmean a qualifying
condition or inpairnent of health resulting in disability to a nenber of
the organized mlitia who participated in Wrld Trade Center rescue,
recovery, or cleanup operations for a qualifying period.

(b) "Qualifying condition or inpairment of health"” shall nmean a
qual i fyi ng physical condition, or a qualifying psychol ogi cal condition,
or bot h.

(c) "Qualifying physical condition" and "qualifying psychol ogi cal
condition"” shall have the sanme neaning as such ternms are defined in
subdi vision thirty-six of section two of the retirenment and soci al
security | aw.

(d) "Participated in Wrld Trade Center rescue, recovery, or cleanup
operations” shall mean any nenber of the organized mlitia who: (i)
participated in the rescue, recovery, or cleanup operations at the Wrld



Trade Center site; (ii) worked at the Fresh Kills Land Fill in New York;
(iii) worked at the New York city norgue or the tenporary norgue on pier
| ocations on the west side of Manhattan; (iv) manned t he barges between
t he west side of Manhattan and the Fresh Kills Land Fill in New York; or
(v) repaired, cleaned or rehabilitated vehicles or equi pnent, including
energency vehicle radi o equi prent owned by the city of New York that
were contam nated by debris in the World Trade Center site, regardl ess
of whether the work on the repair, cleaning or rehabilitation of said
vehi cl es and equi prent was performed within the Wirld Trade Center site,
provi ded such work was perforned prior to decontam nation of such
vehi cl es or equi pnent.

(e) "World Trade Center site" shall nean anywhere below a |ine
starting fromthe Hudson River and Canal Street; east on Canal Street to
Pi ke Street; south on Pike Street to the East River; and extending to
the lower tip of Manhattan.

(f) "Qualifying period" shall nmean: (i) any period of tinme within the
forty-eight hours after the first airplane hit the towers; or (ii) a
total of forty hours accunul ated any tine between Septenber el eventh,
two thousand one and Septenber twelfth, two thousand two.

§ 218. Pension exam ning boards. 1. The chief of staff shall appoint
a pension exam ning board of three officers, at |east one of whom shal
be a nedical officer, toinquire into the nerits of any clai mpresented
under section two hundred seventeen of this chapter and to recommend the
anount or amounts, if any, to be paid or allowed under the provisions of
said section. If no nmedical officer is available, the nedical officer
on such board nay be a civilian physician, surgeon or dentist.

2. A pension exam ning board appointed pursuant to this section shal
have the sane power to take evidence, adm nister oaths, issue subpoenas
and conpel witnesses to attend and testify and to produce books and
papers and to punish for failure to do so as is possessed by mlitary
courts.

3. The finding and reconmendati ons of the pension exam ning board
shall be subnmitted to the chief of staff, who may return the proceedi ngs



to such board for reconsideration or for taking further testinony and
who shal |l approve or disapprove the claimand fix the anount, if any, to
be paid or allowed under section two hundred seventeen of this chapter.
The amount so fixed by the chief of staff shall be a charge agai nst and
be paid in the manner provided by this chapter, by the county or city in
whi ch such duty was rendered, in every case where a county or city is by
this chapter made liable to pay for the performance of mlitary duty.

In all other cases, such anount shall be paid by the state in |ike
manner as other mlitary accounts are paid.

4. The chief of staff, with the approval of the governor and with the
consent of the applicant, may conmute any pension or reward by paynent
of a lunp sumto be accepted by the applicant in full satisfaction of
all clainms under section two hundred seventeen of this chapter.

8§ 219. Rehearings. 1. \Wenever a clai munder sections two hundred
si xteen or two hundred seventeen of this article is disapproved or
di sall owed, in whole or in part, the chief of staff shall cause notice
thereof to be served by mail upon the claimant or his attorney. Wthin
six nmonths after the service of such notice the claimnt may apply to
the chief of staff for a rehearing of his claim The chief of staff may
deny or grant such an application. |If granted, the chief of staff nay
appoi nt, as appropriate, another medi cal exam ner or board as provided
by section two hundred sixteen of this chapter or another pension
exam ni ng board as provided by section two hundred seventeen of this
chapter.

2. The provisions of subdivision three of section two hundred sixteen
and of subdivisions two, three and four of section two hundred ei ghteen
of this chapter shall be applicable with respect to clains reheard
pursuant of this section.

8§ 220. Expenses of mlitary courts. 1. Wile engaged in the execution
of the duties inposed upon himor authorized to be performed by himby a
mlitary court, a marshal, police officer or peace officer shall be paid



two dollars for each day actually enployed in the execution of such
duties and m | eage or actual necessary traveling expenses. M| eage shal
be conputed at the rate of ten cents for each mle necessarily travel ed
going and returning to serve any process or nmandate of a mlitary court,
the distance to be conputed fromthe place where it is served to the

pl ace where it is returnable.

2. In addition to the conpensation provided in subdivision one hereof,
a marshal of a mlitary court, police officer or a peace officer as
defined in section 2.10 of the crimnal procedure |aw to whom a warrant
is delivered for the collection of a fine inposed by the sentence of a
mlitary court shall be paid by retaining to his own use twenty-five per
centum of the fines collected by hi munder such warrant. Said percentage
shall be taxed by the officer issuing such warrant and shall be endorsed
t hereon and added to the anobunt of the fine collectible to satisfy the
sentence of the mlitary court.

3. The conpensation and necessary expenses of a summary court-narti al
and of the clerk thereof and the conpensati on and necessary expenses
payabl e to marshals, police officers and peace officers pursuant to
subdi vision two of this section shall be paid fromthe mlitary fund of
the unit of the organized mlitia whose commandi ng of fi cer appointed the
mlitary court in the sane manner as other accounts are paid from such
fund.

§ 221. Mlitary funds. * 1. The mlitary fund of a unit of the
organi zed mlitia shall consist of the suns paid to the adjutant general
as prescribed in this section, the fines paid pursuant to the sentence
of amlitary court and the noneys recovered from property | osses and
paid as provided by this chapter. Such fund nay be created by the
recei pt of noneys fromany of the above sources.

* NB Effective until Septenber 1, 2027

* 1. The mlitary fund of a unit of the organized mlitia shal
consist of the suns paid to the adjutant general as prescribed in this
section, the fines paid pursuant to the sentence of a mlitary court and
t he noneys recovered from property |osses and paid as provided by this



chapter and the share of arnory rentals credited to such fund as
provi ded by this chapter. Such fund may be created by the receipt of
noneys from any of the above sources.

* NB Effective Septenber 1, 2027

2. On the certificate of the adjutant general, the conptroller of the
state shall annually from funds appropriated therefor draw his warrant
in favor of the adjutant general for the units of the organized mlitia
mentioned therein to defray necessary mlitary expenses prescribed by
regul ati ons issued pursuant to this chapter, as foll ows:

a. For each separate division or separate conpany of the New York
naval mlitia and each separate conpany or separate detachnment or
separate corresponding unit of the other forces of the organized
mlitia, as designated and prescribed by regulations issued pursuant to
this chapter, two hundred fifty dollars.

b. For each unit of the organized mlitia, as designated and
prescri bed by regul ations issued pursuant to this chapter, a sum
apportioned by the adjutant general in proportion to the enlisted
personnel assigned strength in each such unit on the precedi ng March
thirty-one. The adjutant general shall by regulation establish a formula
for determ nation of enlisted personnel assigned strength to be used in
conputing the entitlenent of any unit to funds under this section. Said
formula shall require attendance at a specified nunber of conpul sory
drills or assenblies in the preceding fiscal year.

3. a. Except as to collections made fromthe fund for property | osses
pursuant to section fifty-two of this chapter, the mlitary fund of a
unit shall be expended upon approval of an auditing board conposed as
prescri bed by regul ations issued pursuant to this chapter.

b. Each cl ai m exam ned and found correct by the auditing board and
each collection for property | osses assessed by the adjutant general
pursuant to section fifty-two of this chapter, shall be paid fromthe
mlitary fund of a unit after the vouchers in support thereof have been
approved as provided in regulations issued pursuant to this chapter and



by the conptroller of the state.

4. The adjutant general is hereby authorized and enpowered to draw,
use and apply or place in escrow to the benefit of any unit of the
organized mlitia and of units of the organized mlitia in the active
mlitary service of the United States or otherwise to direct the
di sposition of any and all noneys and bal ances renmaining in his hands to
the credit of any unit of the organized mlitia which has been
di sbanded, inactivated, ordered or called into the active mlitary
service of the United States or to pay audited bills of disbanded or
i nactivated units or of units ordered or called into the active mlitary
service of the United States from such funds, or from unexpended
appropriations for the division of mlitary and naval affairs where
bal ances renai n.

Al'l unexpended and unobl i gated bal ances of unit funds remaining to the
credit of any unit of the organized mlitia or of any di sbanded or
deactivated unit and of any unit ordered or called into the active
mlitary service of the United States shall at the end of each fisca
year be turned over to the adjutant general and transmitted by himto
the state treasury. The use or appropriation by a county treasurer or by
t he conm ssioner of finance of the city of New York of any noney
bel onging to the mlitary fund of a unit of the organized mlitia to any
use or purpose not authorized by this chapter shall constitute the crine
of larceny and be puni shed accordingly.

5. Any noneys which may have accrued or which may hereafter accrue and
be on deposit with the adjutant general, as interest upon noneys
constituting a mlitary fund of a unit of the organized mlitia shall,
except as otherw se provided in this chapter, be subject to the draft of
t he adj utant general and shall be transmtted by himto the state
treasury.

§ 222. Headquarters allowances. 1. On the certificate of the adjutant
general, the conptroller shall draw his warrant upon the treasurer in
favor of the commanding officer of any unit to which an all owance is



made for the headquarters thereof in a sum not exceeding two thousand
dollars. Such all owances in specified amunts shall be available for the
headquarters of units as designated by the adjutant general in a
schedul e filed by himand approved by the director of the budget wthin
t he amount of annual appropriations therefor.

2. The funds thus allowed shall only be expended by the respective
commandi ng of ficers of the organi zations to which the fund is allowed in
accordance with regul ati ons approved by the adjutant general.

3. The adjutant general is hereby authorized and enpowered to draw,
use, apply or place in escrowto the benefit of any unit of the
organized mlitia and of units of the organized mlitia in the active
mlitary service of the United States, or otherwise to direct the
di sposition of any and all noneys and bal ances renmi ni ng on deposit to
the credit of the custodian of any headquarters all owance of any unit of
the organized mlitia which has been di sbanded, deactivated, or ordered
or called into the active mlitary service of the United States, or to
pay bills chargeabl e agai nst such headquarters all owance of di sbanded or
deactivated units or of units ordered or called into the active mlitary
service of the United States from such noneys. The custodi an of any
headquarters all owance shall pay to the adjutant general, upon his
order, all noneys remaining in his hands to the credit of any di sbanded
or deactivated unit of the organized mlitia or of a unit ordered or
called into the active mlitary service of the United States.

Al'l unexpended and unobli gated bal ances of headquarters all owances
remaining to the credit of any unit of the organized mlitia or of any
di sbanded or deactivated unit, and of any unit ordered or called into
the active mlitary service of the United States shall at the end of
each fiscal year be turned over to the adjutant general and transnmtted
by himto the state treasurer

8§ 223. Definitions. The word "officer", as used in this article,
means a conmi ssioned officer, a comm ssioned warrant officer or a
warrant officer.



The term"mlitary court”, as used in this article, neans a
court-martial, a court of inquiry or a provost court.

ARTI CLE XI
PRI VI LEGES, PROHI Bl TI ONS AND PENALTI ES
Section 235. Relief fromcivil or crimnal liability; exenption from

civil process; security for costs.

235-a. I ncone and resources not to include agent orange
benefits.

236. Ri ght of way.

237. Free passage through toll-gates and tunnels and over
toll-bridges and ferries.

238. Converting mlitary property; unlawful wearing of

uni fornms and devi ces indicating rank; unlawful use of
nane of mlitary or naval organization, or unit

t her eof .

238- a. Danmaging mlitary or naval equi prment, supplies or
stores.

238-Db. Seizing mlitary stores belonging to the state.

238-c. Wearing of uniforns; prohibited.

239. Trespassers and disturbers to be placed in arrest;
sal es and ganbl i ng prohi bited.

240. MIlitary parades and organi zati ons by unaut hori zed
bodi es prohi bited.

240- a. Historic mlitary conmands.

241. Devi ses and bequests.
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the New York state teachers' retirenent systemcall ed
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8§ 235. Relief fromcivil or crimnal liability; exenption fromcivil
process; security for costs. 1. Menbers of the mlitia ordered into the
active service of the state pursuant to sections six and seven of this
chapter, shall not be liable civilly or crimnally, for any act or acts
done by themin the performance of their duty. Wen an action or
proceedi ng of any nature shall be comrenced in any court by any person
agai nst any officer of the mlitia for any act done by himin his
official capacity in the discharge of any duty under this chapter, or an
all eged om ssion by himto do an act which it was his duty to perform
or agai nst any person acting under the authority or order of any such
officer, or by virtue of any warrant issued by himpursuant to |aw, the
defendant nmay require the person instituting or prosecuting the action
or proceeding to file security for the paynment of costs that may be
awarded to the defendant therein, and the defendant in all cases nay
make a general denial and give the special matter in evidence. A
def endant, in whose favor a final judgnent is rendered in an action or a
final order is made in a special proceeding, shall recover treble costs.

2. No person belonging to the organized mlitia of the state shall be
arrested on any civil process while going to, remaining at, or returning
fromany place at which he may be required to attend for mlitary duty.

§ 235-a. Incone and resources not to include agent orange benefits.
Not wi t hst andi ng any i nconsi stent provision of |aw, the ternms "incone"
and "resources" for the purpose of determning eligibility for or the
anount of benefits under any nmeans-tested state or state assisted or
federal ly assisted programincluding but not limted to prograns of
public assistance and care, including fam |y assistance, safety net
assi stance, nedical assistance, title XX of the social security act,
food stanp program the program of additional state paynents to persons
eligible for supplenental security incone, the | ow income honme energy
assi stance program and grants, | oans and schol arshi ps and ot her
neans-tested prograns for educational assistance, shall not include
paynments received fromthe agent orange settlenent fund or any other
fund established pursuant to the settlenent in the in re agent orange
product liability litigation, MD.L. No. 381 (E. D.N.Y.) and/or any



paynments received fromcourt proceedi ngs brought for personal injuries
sust ai ned by veterans resulting from exposure to di oxin or phenoxy

her bi ci des in connection with the war in Indochina in the period January
first, nineteen hundred sixty-two through May seventh, nineteen hundred
seventy-five.

§ 236. Right of way. The commandi ng officer of any unit of the
organized mlitia parading or performng any mlitary duty in any street
or highway, nmay require any or all persons in such street or highway to
yield the right of way to such mlitia, provided the carriage of the
United States mail, the legitimate functions of the police and the
progress and operations of the hospital anbul ances, fire engines, fire
departnments and apparatus of the insurance patrol shall not be
interfered with thereby. Al others who shall hinder, delay, or
obstruct any unit of the organized mlitia wherever parading or
performng any mlitary duty, or who shall attenpt so to do, shall be
guilty of a m sdeneanor.

§ 237. Free passage through toll-gates and tunnels and over
toll-bridges and ferries. Any person belonging to the organized militia
shall, together with the conveyance in his charge and property of the
state or of the United States in his charge, be allowed to pass free
through all toll-gates and tunnels and over all toll-bridges and al so
over all ferries if he is in uniformor presents an order for duty or
certificate of an order for duty.

§ 238. Converting mlitary property; unlawful wearing of unifornms and
devi ces indicating rank; unlawful use of nane of mlitary or naval
organi zation, or unit thereof. 1. Any person who shall secrete, sell,

di spose of, offer for sale, purchase, retain after demand by a
commi ssi oned officer of the organized mlitia, or in any manner pawn or
pl edge any arns, uniforms, equipnents, or other mlitary property,

i ssued under the provisions of this chapter; or,



2. Any person, except nenbers of the armed forces of the United
States, nmenbers of the organized mlitia of this or any other state,
personnel of the independent mlitary organi zati ons designated in
section two hundred forty of this article, nenbers of associations
whol |y conposed of persons who (a) were honorably di scharged fromthe
armed forces of the United States, or (b) have a qualifying condition,
as defined in section three hundred fifty of the executive |aw, and have
recei ved a di scharge other than bad conduct or dishonorable fromthe
armed forces of the United States, or (c) are discharged LGBT veterans,
as defined in section three hundred fifty of the executive |law, and have
recei ved a di scharge other than bad conduct or dishonorable fromthe
armed forces of the United States, and nenbers of associations wholly
conposed of sons of veterans of any war of the United States, who shal
wear any uni formor any device, strap, knot or insignia of any design or
character used as a designation of grade, rank or office, such as are hy
| aw or by regulation, duly promul gated, prescribed for the use of the
organized mlitia or simlar thereto; or,

3. Any person, society or corporation who shall, with intent to
acquire or obtain for personal or business purposes a benefit or
advant age, assune, adopt or in any manner use the nane of a reginent,
battalion, battery, squad, troop, division, conpany or other unit of any
mlitary or naval organization constituting a part of the organized
mlitia of the state of New York, or of any society, association or
ot her organi zation, or a part thereof, whether incorporated or
uni ncor por at ed, that has been recogni zed by the commandi ng of ficer of
such mlitary or naval organi zation as a society or association of its
vet erans or ex-nenbers, or who shall assune or adopt a nanme so nearly
resenbling it as to be calculated to deceive the public with respect to
any such mlitary or naval organization, or any such society,
associ ati on or other organization, or a part thereof, of its veterans or
ex- nenbers, without first having obtained the witten consent of the
commandi ng of ficer of such mlitary or naval organization; or,

4. Any person who shall fraudul ently wear any badge, insignia, clasp,
rosette or button issued by the governnent of the United States or the
state of New York or any foreign governnent to which the United States



was allied in any war,

Is guilty of a m sdeneanor.

Whenever there shall be an actual or threatened violation of any of
t he subdivisions of this section, an application may be nade to a court
or justice having jurisdiction to issue an injunction, upon notice to
t he defendant of not |ess than five days, for an injunction to enjoin
and restrain said actual or threatened violations; and if it shal
appear to the satisfatcion of the court or justice that the defendant is
in fact violating any of the subdivisions of this section, or is
threatening to do so, an injunction nmay be issued by such court or
justice enjoining and restrai ning such action or threatened violation
Wi t hout requiring proof that any person has in fact been msled or
decei ved or otherw se injured thereby.

§ 238-a. Damaging mlitary or naval equipnent, supplies or stores. A
person who, wilfully or nmaliciously:

1. Injures or destroys any article of equipnment or supplies or
mlitary or naval stores of or for the mlitary or naval forces of the
United States or of or for the state of New York or of or for any
forei gn government with which the United States maintains diplonmatic
relations, or any article used or intended for use in the production or
manuf acture of any such article; or

2. Injures or destroys any building, structure, or vessel used or
occupied by the mlitary or naval forces of the United States or of the
state of New York or of any foreign government with which the United
States nmintains diplomatic relations, or any article used or intended
for use in the construction or operation of any such building, structure
or vessel; or

3. Injures or destroys any building, structure, or vessel used or
occupied in the production of any article nmentioned in subdivision one
of this section or any article used or intended for use in the



construction or operation of any such building, structure, or vessel; or

4. Injures or destroys any machine, tool, inplenment, plan, fuel, fuel
line, power line, generator or transformer used or intended for use in
the production of any article nentioned in subdivisions one, two or
three of this section or used or intended to be used in the construction
or operation of any building, structure, or vessel nentioned in
subdi vision two or three of this section; or tanpers with any such
machi ne, tool, inplenent, plan, fuel, fuel line, power |ine, generator
or transformer with intent to lessen its efficiency in the production of
any such article; or

5. Injures or destroys any railroad engine or car, or any vehicle, or
any vessel used or intended for use in the transportation of any article
or machi ne nentioned in subdivision one, two, three or four of this
section, or tanpers with any such engine, car, vehicle, or vessel wth
intent to lessen its efficiency in the transportation of any such
article, or with intent to hinder, delay, or obstruct any mlitary or
naval operation or defense preparation of the United States or the state
of New York or of any foreign governnent with which the United States
mai ntai ns di plomatic relations; or

6. Injures, destroys, obstructs, or tanpers with any railroad,
hi ghway, bridge, canal or river with intent to interfere with or del ay
the transportation of any article or machine nentioned in subdivisions
one, two, three, four or five of this section, or with intent to hinder,
obstruct, or delay any mlitary or naval operation or defense
preparation of the United States or the state of New York or of any
forei gn government with which the United States maintains diplonmatic
rel ations; or

7. Unlawfully seizes or carries away or injures or destroys or tanpers
with any property with intent to hinder, obstruct, or delay any mlitary
or naval operation or defense preparation of the United States or the
state of New York or of any foreign government with which the United
States nmintains diplomatic relations; or



8. Injuries, alters, defaces, nutilates or in any manner or by any
nmeans changes any pl ans, draw ngs, designs or specifications intended to
be used or useful in constructing, manufacturing or assenbling ordnance,
i nstrunments, equi pnent, inplenents, devices or any material needed for
or intended to be used in the defense of the United States or this state
by the mlitary or naval forces of the United States or any foreign
government with which the United States maintains diplomatic rel ations,
with intent to hinder, delay, obstruct, inpair, destroy or interfere
wi th the use of such ordnance, instrunents, equipnent, inplenents,
devices or material or the efficiency or effectiveness thereof;

Is guilty of a felony and whoever attenpts to conmt any of the crines
defined by this section shall be guilty of a felony and shall be liable
to one-hal f the maxi mum puni shnent prescribed for the conpleted crine.

9. In any crimnal proceeding before any court, magistrate or grand
jury for a violation of this section, the court or grand jury nay confer
immunity in accordance with the provisions of section 50.20 or 190.40 of
the crimnal procedure |aw.

§ 238-b. Seizing mlitary stores belonging to the state. A person who
enters any fort, magazi ne, arsenal, arnory, arsenal yard or encanpnent,
and seizes or takes away any armnms, anmunition, mlitary stores or
supplies belonging to the people of this state, is guilty of a felony.

§ 238-c. Wearing of uniforms; prohibited. a. It shall be unlawful for
any person to appear in any public place or in the public view attired
in any uniformsimlar to that worn by the mlitary, sem-mlitary,
naval , police, stormtroop or other official or sem-official forces of
any foreign state, nation or governnment, or attired in any distinctive
part or parts of such a uniform or to assenble with other persons
simlarly attired in any canp, drill ground or other place for the
pur pose of engaging in mlitary drill or training or other mlitary
practices.



b. It shall be unlawful for any person to appear in any public place,
or in the public view attired in any uniformsimlar to that worn by the
menbers of the stormtroop of Nazi Germany, or attired in any
distinctive part or parts of such a uniform or to assenble with other
persons simlarly attired in any canp, drill ground or other place.

c. It shall be unlawful for any person to appear in any public place
or in the public view attired in the uniformor wearing the distinctive
garnent of any associ ation of persons of whatsoever nature or form which
engages in, adopts, or imtates the drill formations, salutes or other
nmet hods or practices or the synbols of any foreign mlitary,
sem-mlitary, naval, police, stormtroop or simlar foreign
organi zation, or to assenble with other persons simlarly attired in any
canp, drill ground or other place for the purpose of engaging in
mlitary drill or training or other mlitary practices.

d. It shall be unlawful for the proprietor, manager or keeper of a
public hall, public garden, theatre or any other place of public
neeting, resort or anusenent to permt therein any assenbl age of persons
attired as prohibited in this section.

e. It shall be unlawful for any person to appear in any public place
or in the public view attired in the uniformor wearing the distinctive
garnent of any associ ation of persons of whatsoever nature or form which
engages in, adopts, or imtates the drill formations, salutes or other
nmet hods or practices or the synbols of the nmenbers of the stormtroop of
Nazi Germany or simlar foreign organization, or to assenble w th other

persons simlarly attired in any canp, drill ground or other place for
t he purpose of engaging in mlitary drill or training or other mlitary
practices.

f. This section shall not apply to the officers or nmenbers of the
mlitary, sem-mlitary, naval, police or other official or
sem -official forces of any foreign state, nation or governnment |awfully
within the state of New York, the Knights of Colunbus, the Boy Scouts of
Anerica, any student of any school or acadeny recogni zed by the board of
regents of the state of New York, nor to the nenbers of the cast of any



stage or notion picture production characterizing the officials of a
foreign state, nation or governnent; provided, however, that in any
prosecuti on hereunder it shall be presunmed that a person wearing the
uniformof a foreign state, nation or governnent or of any of its
official or sem -official forces or attired in any distinctive part or
parts of such a uniform was not at the tine of the alleged violation of
this section a nenber of any of the organi zati ons excepted herein.

g. Aviolation of any of the provisions of this section shall be a
cl ass A m sdeneanor.

8§ 239. Trespassers and disturbers to be placed in arrest; sales and
ganbling prohibited. 1. Any person who shall trespass upon any arnory,
arsenal , canp, range, base or other facility of the organized mlitia or
ot her place where any unit of the organized mlitia is performng
mlitary duty, or who shall in any way or nanner interrupt or nolest the
di scharge of his mlitary duties by any nmenber of the organized mlitia
or of the arned forces of the United States or who shall trespass or
prevent the passage of troops of the organized mlitia or of the arned
forces of the United States in the perfornmance of their mlitary duties
may be placed in arrest by the conmanding officer of the unit perform ng
such mlitary duty at the place where the offense is coomitted and nay
be held in arrest during the continuance of the performance of such
mlitary duty.

2. The commandi ng of ficer of any unit of the organized mlitia
performing mlitary duty in or at any arnory, arsenal, canp, range, base
or other facility of the organized mlitia or other place where such
unit is performng mlitary duty nmay prohi bit persons who hawk, peddl e,
vend or sell goods, wares, mnerchandi se, food products or beverages upon
the streets and hi ghways from conducting sal es or auctions, and may
prohibit all ganbling within the limts of such arnory, arsenal, canp,
range, base or other facility of the organized mlitia or other place
where such unit is performng mlitary duty or within such [imts not
exceeding one nmle therefromas he may prescribe. Such commandi ng
officer may in his discretion abate as comon nui sances all such sal es,



auct i ons and ganbl i ng.

3. Any person who trespasses upon any nmissile site under the control
or jurisdiction of the New York arny national guard, or who, in any way
interrupts or nolests the performance of duty by any person assigned to
such site, may be apprehended and detained in custody at the site, by
any nmenber of the New York army national guard or any person perforn ng
duty at such site. Any person so apprehended and detai ned shall be
delivered, without delay, to a police officer, as defined in subdivision
thirty-four of section 1.20 of the crimnal procedure |aw.

8§ 240. MIlitary parades and organi zati ons by unauthorized bodies
prohi bited. 1. No body of nmen other than the organized mlitia and the
armed forces of the United States except such independent mlitary
organi zations as were on the twenty-third day of April, eighteen
ei ghty-three and now are in exi stence and such ot her organizations as
may be formed under the provisions of this chapter, shall associate
t hensel ves together as a mlitary conmpany or other unit or parade in
public with firearns in any city or town of this state.

2. No rmunici pal corporation shall raise or appropriate any noney
toward arm ng or equi pping, uniformng or in any other way supporting,
sustaining or providing drill roonms or arnories for any such body of
men.

3. No body of nen shall be granted a certificate of incorporation
under any corporate nane which shall mslead, or tend to m slead, any
person into believing that such corporation is connected with or
attached to the organized mlitia or any unit thereof in any capacity or
way what soever. |In case any such certificate has been heretofore or nay
hereafter be granted, which in the judgnment of the adjutant general,

m sl eads or tends to m sl ead anyone into believing that such corporation
is so connected or attached in any capacity or way whatsoever, the

adj utant general shall notify such corporation, in witing, to forthwith
di scontinue the use of its said corporate name and forthwith take the
necessary steps to change its name pursuant to the statute in such case



made and provided, to sone nane not so calculated to mslead. In the
event such proceedings are not forthwith taken and conpl eted within six
nonths fromthe service of said notice, the attorney general shall bring
an action to procure a judgnent vacating or annulling the act of

i ncorporation of such corporation, or any act renew ng the corporation,
or continuing its corporate existence or annulling the existence of such
cor poration.

4. Associations wholly conposed of sol diers honorably discharged from
the service of the United States, or nenmbers of the order of Sons of
Vet erans, nay parade in public with firearns on Menorial day, or on My
first, known as Dewey day, or upon the reception of any unit of the
organized mlitia or of the arned forces of the United States returning
fromduty or fromthe active mlitary service of the United States, and
for the purpose of escort duty at the burial of deceased nenbers or
former nmenbers of the organized mlitia or the armed forces of the
United States. Students in educational institutions where mlitary
science is a prescribed part of the course of instruction, and cadet
organi zati ons conposed of youths under eighteen years of age, under
responsi bl e instructors, my, with the consent of the adjutant general,
drill and parade with firearnms in public under the superintendence of
their instructors.

5. Any person violating any provision of subdivisions one through four
of this section shall be guilty of a m sdeneanor

6. (a) Any person who assenbl es or conspires to assenble with one or
nore persons as a paranmlitary organi zati on and has know edge of its
purpose is guilty of a class C felony when he, with one or nore other
menbers of such organization, practices with a mlitary weapon in order
to further the purpose of such organization.

(b) As used in this subdivision: (i) "paramlitary organi zati on" neans
an organi zation of two or nore persons who engage or conspire to engage
in mlitary instruction or training in warfare or sabotage for the
pur pose of unlawfully causing physical injury to any person or
unl awful | y danmagi ng the property of any person.

(ii) "Mlitary weapon" neans any devi ce capabl e of discharging a



projectile by nmeans of a gas generated from an expl osi ve conpound, or
any expl osive or incendiary bonb, grenade, rocket, mssile, or simlar
devi ce or |aunching device therefor; or any device that sinulates any of
t he foregoing.

7. This section shall not be construed to prevent any organi zation
authorized to do so by law from parading with firearns, nor to prevent
parades by the organized mlitia of any other state.

8§ 240-a. Historic mlitary commands. 1. Historic mlitary commuands
are those independent mlitary organizations |ocated within the state as
were on the twenty-third day of April, eighteen hundred eighty-three and
are now i n exi stence, and whose nenbers associ ate thensel ves toget her at
regul ar nmeetings and elect their officers in accordance with their
respective rules and regul ations or constitutions and by-I| aws.

2. The A d Guard of the City of New York, the Troy Citizens Corps, the
Utica Citizens Corps, the One Hundred Twenty-fourth New York State
Vol unteers and the Veteran Corps of Artillery of the state of New York,
are designated as historic mlitary conmands.

3. The adjutant general may issue a certificate of election under the
seal of the chief of staff to officers of historic mlitary commands
el ected pursuant to the rules and regul ations or constitutions and
by-laws of their respective commands. Such certificate of election shal
be in a fornmat approved by the adjutant general and shall be provi ded by
the conmand at no cost to the state. Elected officers of historic
mlitary conmands may take their oath of office before any officer of
the organized mlitia of the state.

4., Historic mlitary commands and i ndependent mlitary organizations

defined in section two hundred forty of this chapter are not units of
the mlitia of the state.

8§ 241. Devises and bequests. Any unit of the organized mlitia may



take by devise and bequest real and personal property for its uses and
purposes as a mlitary organi zation, and may hol d, nortgage, sell or

ot herwi se di spose of the sane. The title to such property shall vest in
t he conmmi ssioned officer or officers of the unit and if there be three
or nore of such officers the property shall be nanaged by their mgjority
vot e and di sposed of by their two-thirds vote. Organizations of the
veterans of such units and/or their predecessor units in the organi zed
mlitia, in cases where the designation of the corresponding unit in the
organi zed mlitia has been changed by proper authority, incorporated
under general |laws or special charter of the state, as associ ations of
the veterans of such units now or as heretofore constituted and

desi gnat ed and associ ati ons organi zed pursuant to section two hundred
sixty of this chapter shall, in addition to the powers and authority
heret of ore granted, possess the sanme authority herein granted to each
unit of the organized mlitia to take by devise and bequest real and
personal property for the appropriate uses and purposes of such

organi zati ons and associ ations and may hol d, nortgage, sell or otherw se
di spose of the sane, and use and apply the proceeds thereof and the

i nconme thereof to its appropriate purposes. The title to such property
shall vest in such corporations or associations and shall be managed
and/ or di sposed of as provided in and by the constitution, by-I|aws,

rul es and regulations now in force or hereafter adopted in respect

t her et o.

8§ 242. Rights of public officers and enpl oyees absent on mlitary duty
as nenbers of the organized mlitia or of reserve forces or reserve
conponents of the armed forces of the United States. 1. Definitions. (a)
Public officer or enployee. The term "public officer or enployee", as
used in this section, shall include every person, by whatsoever title,
description or designation known, who receives any pay, salary or
conpensati on of any kind fromthe state or a nunicipal corporation or
any other political subdivision thereof, or who is in any departnent of
the state or in the service of any public authority, but shall not
i nclude a person holding a position in the exenpt class of the civil
servi ce whose appointnent is term nated or whose position is filled by
ot her than a substitute appointee.



(b) Ordered mlitary duty. The term"ordered mlitary duty", as used
in this section, shall nean:

Any mlitary duty performed in the service of the state or of the
United States, including but not limted to attendance at any service
school or schools conducted by the arnmed forces of the United States, by
a public officer or enployee as a nenber of any force of the organized
mlitia or of any reserve force or reserve conponent of the arned forces
of the United States, pursuant to orders issued by conpetent state or
federal authority, with or without the consent of such public officer or
enpl oyee. Participation in routine reserve officer training corps
training is not considered to be mlitary duty except when perform ng
advanced training duty as a nenber of a reserve conponent of the arned
forces.

2. Leave of absence while engaged in performance of ordered mlitary
duty. Every public officer or enployee shall be entitled to absent
hi nsel f and shall be deemed to have a | eave of absence fromhis duties
or service as such public officer or enployee while engaged in the
performance of ordered military duty and while going to and returning
from such duty.

3. Leave of absence while attending service schools. Every public
of ficer or enployee who is or becones a voluntary nenber of any force of
the organized mlitia or of any reserve force or reserve conponent of
the armed forces of the United States shall be entitled to absent
hi nsel f and shall be deemed to have a | eave of absence fromhis duties
or service as such public officer or enployee while in attendance, as a
menber of such force or reserve conponents, at any service school or
school s conducted by the arned forces of the United States, and while
going to and returning from such school or schools, notw thstandi ng that
orders for such attendance are or nay be issued with the consent of such
public officer or enployee.

3-a. Leave of absence while performing full-tinme training duty or
active duty for training with or in an arned force of the United States.
Every public officer or enployee who is or becones a nenber of any force



of the organized mlitia or of any reserve force or reserve conponent of
the armed forces of the United States shall be entitled to absent

hi nsel f and shall be deemed to have a | eave of absence fromhis duties
or service as such public officer or enployee while performng, as a
menber of such force or reserve conponent, initial full-time training
duty or initial active duty for training with or in an armed force of
the United States under the provisions of this chapter or the |aws of
the United States or both, and while going to and returning from such
full-time training duty or active duty for training, notwthstanding
that orders for such duty are or may be issued with the consent of such
public officer or enployee.

4. Enploynent rights. Tinme during which a public officer or enployee
i s absent pursuant to the provisions of subdivisions two, three and
three-a of this section shall not constitute an interruption of
conti nuous enpl oynent and, notwi thstanding the provisions of any
general , special or local law or the provisions of any city charter, no
such of ficer or enployee shall be subjected, directly or indirectly, to
any loss or dimnution of time service, increnent, vacation or holiday
privileges, or any other right or privilege, by reason of such absence,
or be prejudiced, by reason of such absence, with reference to
continuance in office or enploynment, reappointnment to office,
re-enpl oynent, reinstatenent, transfer or pronotion.

5. Pay for mlitary duty. (a) Every public officer or enployee shal
be paid his or her salary or other conpensation as such public officer
or enployee for any and all periods of absence while engaged in the
performance of ordered military duty, and while going to and returning
fromsuch duty, not exceeding a total of thirty days or twenty-two
wor ki ng days, whichever is greater, in any one cal endar year and not
exceeding thirty days or twenty-two working days, whichever is greater,
in any one continuous period of such absence.

(b) Every public officer or enployee enployed by the state of New York
who served in a conbat theater or conbat zone of operations as
docunmented by a copy of his or her DD214, certificate of release or
di scharge from active duty, or other applicable departnent of defense
docunentation, shall be paid his or her salary or other conpensation as



such public officer or enployee for any and all periods of absence while
utilizing any healthcare related services related to such duty, not
exceedi ng five working days, in any one cal endar year.

(c) Public officers or enployees, as defined by paragraph (a) of
subdi vi sion one of this section, who are not enployees of the state of
New York and therefore not entitled to the benefits contained in
par agraph (b) of this subdivision, who have served in a conbat theater
or conbat zone of operations as docunented by a copy of his or her
DD214, certificate of rel ease or discharge fromactive duty, or other
appl i cabl e departnment of defense docunentation, may be entitled to
additional paid | eave for health related services related to duty in a
conbat theater or combat zone of operations. The governing body of a
muni ci pal corporation nmay, in its sole discretion, adopt a resolution or
| ocal |aw providing for the paynent of the salary or other conpensation
of such public officers or enployees for any and all periods of absence
while utilizing healthcare related services related to duty in a conbat
t heater or conbat zone of operations, not exceeding five working days,
in any one cal endar year. Any such |ocal |aw or resolution adopted mnust
apply to both conbat theater veterans and conbat zone of operations
vet erans enpl oyed by such public enployer. Nothing in this paragraph
shall be construed to dimnish the rights, privileges, or renedi es of
any enpl oyee under any collective bargai ning agreenent.

5-a. Pay for enployees of a city with a population of one mllion or
nore. This subdivision shall govern the cal cul ati on of conpensati on and,
where applicable, repaynent of sane by public officers or enployees of a
city with a population of one mllion or nore who are engaged in the
performance of ordered military duty, including tinme spent traveling to
and returning fromsuch duty. In any conflict between this subdivision
and any other provision of law with respect to such public servant
sol diers, this subdivision shall be controlling.

(a) Definitions. As used in this subdivision:

(i) "Base pay of city salary" neans the base pay received by a public
of ficer or enployee fromenploynment by a city. For public officers and
enpl oyees who, prior to the effective date of this subdivision, elected
to participate in a "full pay/repaynent plan", have returned to city
enpl oynment fromordered mlitary duty as of the effective date of this



subdi vi sion and are, on the effective date of this subdivision, public
of ficers or enployees, the base pay of city salary shall be cal cul ated
by the inplenenting agency as the salary received by the public servant
soldier as of the effective date of this subdivision or the date of
return to city service, whichever is later.

For public officers and enpl oyees who, prior to the effective date of
this subdivision, elected to participate in a "full pay/repaynent plan"
and who return to city enploynment fromordered mlitary duty after the
effective date of this subdivision, the base pay of city salary shall be
calculated on the date of return to city enpl oynent.

For public officers and enpl oyees who, prior to the effective date of
this subdivision, elected to participate in a "full pay/repaynent plan"
and who have, by the effective date of this subdivision, already
separated fromcity enploynent in a nanner other than by retirenent, and
except where the inplenmenting agency shall determ ne the existence of
har dshi p, the base pay of city salary shall be calculated as the salary
recei ved by the public servant soldier as of the date of separation from
city service.

For public officers and enpl oyees who, prior to the effective date of
this subdivision, elected to participate in a "full pay/repaynent plan"
and who separate fromcity enploynent in a nanner other than retirenent
after the effective date of this subdivision, and except where the
i mpl ementi ng agency shall determ ne the existence of hardship, the base
pay of city salary shall be cal culated as the salary received by the
public servant soldier as of the date of return to city service.

(ii) "Balloon paynent" neans the paynent required for ful
satisfaction of any remai ni ng outstandi ng repaynent obligation after ten
years fromthe date of return fromordered mlitary duty pursuant to
par agraph (e) of this subdivision.

(iii) "City" means a city with a population of one mllion or nore.

(iv) "Gty salary" nmeans the gross salary received by a public officer
or enployee fromenpl oynent by a city, before taxes, deductions, or
court-ordered paynents, required or voluntary; but excludi ng paynents by
a city as enployer for health, pension, and other benefits.



(v) "Covered operation"” nmeans those mlitary operations designated by
the federal government of the United States, in support of "QOperation
Enduring Freedont, "Operation lraqi Freedoni, "Operation Noble Eagle",
or successors thereto, or operations specifically connected by federal
designation, action or inplication with homeland security. The
i npl ementi ng agency nay nake such additional designations on a
case- by-case basis as it shall deem in its discretion, to be in keeping
with the spirit and intent of this subdivision.

(vi) "Differential pay" means the pay cal cul ated as the difference
between a public servant soldier's mlitary salary and city sal ary,
where the mlitary salary is less than the city salary.

(vii) "Full pay/repaynent plan" neans a salary and benefits plan in
effect in acity prior to the effective date of this subdivision whereby
a public servant soldier elected to receive city salary while on
mlitary duty, but is required to repay the | esser of such city salary
or mlitary salary to a city upon return frommlitary duty.

(viii) "Inplenmenting agency” neans an agency of a city, as designated
by the mayor of such city in witing, that is authorized to inplenent
t he provisions of this subdivision.

(ix) "Mlitary salary" neans the gross salary paid by the governnent
of the United States to a public servant soldier for ordered mlitary
duty in the arned forces of the United States in a covered operation, as
further defined by the inplenenting agency, provided that such mlitary
pay shall be cal culated without regard to such extra or additional
sti pends as hazard pay, housing or food all owances, or other simlar
addi tions.

(x) "Public officer"” or "enployee" nmeans a public officer or an
enpl oyee of a city.

(xi) "Public servant soldier"” nmeans a public officer or enployee of a
city performng ordered mlitary duty in connection with a covered
oper ation.

(b) The mayor of a city shall designate an agency of such city to be
the inplenmenting agency that will adm nister and inplenent this
subdi vi sion. The inplenenting agency is hereby authorized to and shall:

(i) provide for the continuation of health insurance benefits, to the
public servant soldier and to such public servant soldier's famly, if
the fam |y had been included in such coverage prior to the public



servant sol di er beginning ordered mlitary duty, under the sane terns
and conditions as applied to such public servant soldier prior to
| eaving city enploynment for ordered mlitary duty; and

(ii) provide for hardship under certain conditions determ ned by the
i mpl ementi ng agency for public servant soldiers who elected to
participate in a "full pay/repaynent plan". Such conditions shal
i nclude, but shall not be Iimted to, any material unforeseen or
conpel ling changes in circunstances affecting a public servant soldier's
ability to repay that occurred since such public servant soldier elected
to participate in the "full pay/repaynent plan," including but not
limted to injuries sustained while on ordered mlitary duty, or a
determ nation by the inplenenting agency that the public servant sol dier
is or will be experiencing severe economnm ¢ hardship due to a change in
circunstances. Relief may include an extension of the repaynment term or
a reduction in the percentage of salary dedicated to repaynent, or a
nodi fication to the requirenent for a ball oon paynent. Such
determ nati ons of econonm c hardship nay be nade on a case-by-case basis,
and the inplenmenting agency may require the provision of such
i nformati on by the public servant soldier as it deens necessary to nake
such determ nation

(c) Subdivision five of this section or any other law to the contrary
not wi t hstandi ng, until August first, two thousand ten, unless the nayor
of a city, in his or her discretion, extends such date, a public officer
or enployee shall be paid city salary as such public officer or enployee
for any and all periods of absence while engaged in the performance of
ordered mlitary duty, and while going to and returning from such duty,
not exceeding thirty working days in any one cal endar year and not
exceeding thirty working days in any one continuous period of such
absence.

(d) Subdivision five of this section or any other law to the contrary
not wi t hstandi ng, until August first, two thousand ten, unless the nayor
of a city, in his or her discretion, extends such date, a public servant
soldier shall, after having received the city salary to which he or she
is entitled pursuant to paragraph (c) of this subdivision, be paid
differential pay thereafter on his or her regularly schedul ed pay period
for the duration of such ordered mlitary duty, if such ordered mlitary
duty is in connection with a covered operation. No repaynent shall be



required to the city for such differential pay received by a public
servant sol dier, provided that this prohibition on repaynent shall not
apply in the case of a nmaterial error in calculation that results in an
unwarranted increase to the public servant soldier. Repaynent of any
such overage shall be governed by the terns of paragraph (e) of this
subdi vi si on.

(e) A public officer or enployee who, prior to the effective date of
this subdivision, elected to participate in a "full pay/repaynent plan"
and, in having done so, incurred a repaynent obligation, shall nake
repaynents in accordance with terns adopted by the inplenenting agency,
except that, with respect to such repaynent obligations, such officer or
enpl oyee shall have satisfied the obligation to repay when he or she has
repai d ei ghty-five percent of the anbunt of city salary or mlitary
sal ary, whichever is |less, |ess other such discounts inplenented by the
i npl ementi ng agency as of the effective date of this subdivision and
such incentives as may be inplenmented by the inplenenting agency to
encour age paynent, and no such termshall:

(i) require a public officer or enployee, while enployed by such city,
to pay in any pay period nore than seven and one-hal f percent of his or
her base pay of city salary toward satisfying his or her repaynent
obligation, except that a termmay provide for full satisfaction of any
remai ni ng out standi ng repaynent obligation after ten years fromthe date
of return fromordered mlitary duty; or

(ii) require a retired public officer or enployee to pay, in any
nont h, an anount nore than seven and one-half percent of his or her
nont hl y pensi on paynment, except that a term nay provide for ful
satisfaction of any remai ni ng outstandi ng repaynent obligation after ten
years fromthe date of return fromordered mlitary duty; or

(iii) require a public officer or enpl oyee separated from enpl oynent
by such city in a manner other than by retirenent, to pay, in any year,
an anmount nore than seven and one-half percent of the base pay of city
sal ary, except that a termnmay provide for full satisfaction of any
remai ni ng out standi ng repaynent obligation after ten years fromthe date
of return fromordered mlitary duty.

(f) Notwi thstandi ng paragraph (e) of this subdivision, a city shal
not require the satisfaction of any repaynent obligation in the event
that a public servant soldier is killed in the performance of ordered



mlitary duty.

6. Rights and contributions under retirenent systens. (a) The anount
of required contributions to any pension or retirenment system of which a
public officer or enployee absent while engaged in the performance of
ordered mlitary duty is a nenber shall be deducted fromthe salary or
ot her conpensation paid to himas such public officer or enployee as
provided in this section. If such required contributions exceed the
anount of such salary or other conpensation to which a public officer or
enpl oyee is entitled while engaged in the performance of mlitary duty,

t he amount of such salary or other conpensation shall be applied upon
such required contributions and such public officer or enployee shal
have the right to pay to such pension or retirenment systemthe anount by
whi ch such contributions exceed such salary or other conpensation. Such
public officer or enployee shall also have the right to pay to such
system for any period of such absence during which he shall receive no
sal ary or other conpensation as such public officer or enployee, the
anount that he would have contributed to such systemif he had been
present and continuously engaged in the perfornmance of the duties of his
position during such period.

(b) Such paynents, other than those deducted from his salary or other
conpensati on as such officer or enployee, nmay be paid fromtinme to tine
at any time while engaged in such ordered mlitary duty or within five
years after the date of term nation of such ordered mlitary duty, or
in the event of the death of such public officer or enployee while
engaged in ordered mlitary duty, such paynments, or any part thereof,
may be made by the named beneficiary or the | egal representative of such
public officer's or enployee's estate within one year follow ng proof of
such deat h.

(c) To the extent that such contributions are paid, absence while
engaged in the perfornmance of mlitary duty shall be counted in
determning the length of total service under such pension or retirenent
system

(d) Any such public officer or enployee, while engaged in the
performance of ordered military duty, or his beneficiary, as the case
may be, shall be entitled to all the benefits of the pension or
retirement system of which he is a nenber except accidental disability



reti renment and acci dental death benefit.

8§ 243. Provisions applicable to public enpl oyees who are absent on
mlitary duty. 1. Definitions. As used in this section:

(a) The term "public enpl oyee" shall mean an officer or enpl oyee
hol di ng a position by appointnent or enploynment in the state of New York
or in the cities, counties, towns, villages or school districts thereof,
or in any other political or civil division of the state or of a
municipality, or in any public or special district, or in the service of
any public authority, public benefit corporation, comr ssion or board,
or in any other branch of the public service.

(b) The term"mlitary duty" shall mean mlitary service in the
mlitary, naval, aviation, space or marine service of the United States
subsequent to July first, nineteen hundred forty, or service under the
selective training and service act of nineteen hundred forty, or the
national guard and reserve officers nobilization act of nineteen hundred
forty, or any other act of congress supplenentary or anendatory thereto,
or any simlar act of congress hereafter enacted and irrespective of the
fact that such service was entered upon following a voluntary enli st nent
t herefor or was required under one of the foregoing acts of congress, or
service with the United States public health service as a conm ssi oned
officer, or service with the national oceanic and atnospheric
adm ni stration as a conm ssioned officer, or service with the Anmerican
Red Cross while with the arnmed forces of the United States on foreign
service, or service with the special services section of the arned
forces of the United States on foreign service, or service in the
merchant marine which shall consist of service as an officer or nemnber
of the crew on or in connection with a vessel docunented under the | aws
of the United States or a vessel owned by, chartered to, or operated by
or for the account or use of the governnent of the United States, or
service by one who was enpl oyed by the War Shi pping Admi nistration or
O fice of Defense Transportation or their agents as a nerchant seaman
docunented by the United States Coast Guard or Departnent of Comrerce,
or as a civil servant enployed by the United States Arny Transport
Service (later redesignated as the United States Arny Transportation
Corps, Water Division) or the Naval Transportation Service; and who



served satisfactorily as a crew nenber during the period of arned
conflict, Decenber seventh, nineteen hundred forty-one, to August
fifteenth, nineteen hundred forty-five, aboard nerchant vessels in
oceangoing, i.e., foreign, intercoastal, or coastw se service as such
terms are defined under federal |aw (46 USCA 10301 & 10501) and further
to include "near foreign" voyages between the United States and Canada,
Mexi co, or the West Indies via ocean routes, or public vessels in
oceangoi ng service or foreign waters and who has received a Certificate
of Rel ease or Discharge from Active Duty and a di scharge certificate, or
an Honorable Service Certificate/ Report of Casualty, fromthe Departnent
of Defense, or who served as a United States civilian enpl oyed by the
Anerican Field Service and served overseas under United States Arm es
and United States Arnmy Groups in world war |1 during the period of arned
conflict, Decenber seventh, nineteen hundred forty-one through My

ei ghth, nineteen hundred forty-five, and who (i) was di scharged or

rel eased therefrom under honorable conditions, or (ii) has a qualifying
condition, as defined in section one of the veterans' services |law, and
has received a di scharge other than bad conduct or dishonorable from
such service, or (iii) is a discharged LGBT veteran, as defined in
section one of the veterans' services |aw, and has received a discharge
ot her than bad conduct or dishonorable fromsuch service, or who served
as a United States civilian Flight Crew and Aviation G ound Support

Enpl oyee of Pan Anmerican Wrld Airways or one of its subsidiaries or its
affiliates and served overseas as a result of Pan Anerican's contract
with Air Transport Command or Naval Air Transport Service during the
period of armed conflict, Decenber fourteenth, nineteen hundred
forty-one through August fourteenth, nineteen hundred forty-five, and
who (iv) was discharged or rel eased therefrom under honorabl e
conditions, or (v) has a qualifying condition, as defined in section one
of the veterans' services |law, and has received a di scharge other than
bad conduct or di shonorable from such service, or (vi) is a discharged
LGBT veteran, as defined in section one of the veterans' services |aw,
and has received a discharge other than bad conduct or dishonorable from
such service; or service in police duty on behalf of the United States
governnment in a foreign country, if such person is a police officer, as
defined by section 1.20 of the crimnal procedure law, and if such
police officer obtained the prior consent of their public enployer to



absent thenself from such police officer's their position to engage in

t he performance of such service; or as an enrollee in the United States
maritime service on active duty and, to such extent as nay be prescribed
by or under the laws of the United States, any period awaiting
assignment to such service and any period of education or training for
such service in any school or institution under the jurisdiction of the
United States governnent, but shall not include tenporary and
intermttent gratuitous service in any reserve or auxiliary force. It
shall include tinme spent in reporting for and returning frommlitary
duty and shall be deened to comrence when the public enployee | eaves
their position and to end when such public enployee they are reinstated
to their position, provided such reinstatenent is within ninety days
after the termnation of military duty, as hereinafter defined.

Not wi t hst andi ng the foregoing provisions of this paragraph, the term
"mlitary duty" shall not include any of the foregoing services entered
upon voluntarily on or after January first, nineteen hundred forty-seven
and before June twenty-fifth, nineteen hundred fifty; and, on or after
July first, nineteen hundred seventy, the term"mlitary duty" shall not
i nclude any voluntary service in excess of four years perfornmed after
that date, or the total of any voluntary services, additional or

ot herwi se, in excess of four years perforned after that date, shall not
exceed five years, if the service in excess of four years is at the
request and for the convenience of the federal governnent, except if
such voluntary service is perforned during a period of war, or national
energency decl ared by the president.

(c) The term"termnation of mlitary duty" shall nmean the date of a
certificate of honorable discharge or a certificate of conpletion of
training and service as set forth in the selective training and service
act of nineteen hundred forty, and the national guard and reserve
of ficers nobilization act of nineteen hundred forty or, or a certificate
of release or discharge fromactive duty where an enpl oyee (i) has a
qual i fying condition, as defined in section one of the veterans
services law, and has received a discharge other than bad conduct or
di shonorabl e from such service, or (ii) is a discharged LGBT veteran, as
defined in section one of the veterans' services |law, and has received a
di scharge other than bad conduct or dishonorable from such service, or
in the event of the incurrence of a tenporary disability arising out of



and in the course of such mlitary duty, the date of term nation of such
disability. The existence and term nation of such tenporary disability,
in the case of a public enployee occupying a position in the classified
civil service or of a person on an eligible list for a position in such
service, shall be determined by the civil service comm ssion having
jurisdiction over such position and, in the case of a public enployee
occupying a position not in the classified civil service, shall be
determ ned by the officer or body having the power of appointnent.

(d) The term "position"” shall nmean the office or position held by a
public enployee at the tinme of his entrance upon mlitary duty.

2. Leave of absence and re-enploynent. (a) Every public enpl oyee shal
be entitled to absent hinself or herself fromhis or her position while
engaged in the perfornmance of mlitary duty, except for those police
of ficers who are required by paragraph (b) of subdivision one of this
section to obtain the prior consent of their public enployers before
absenting thenselves fromtheir positions for mlitary service, who
accordingly shall be entitled to absent thenselves fromtheir positions
only after obtaining such prior consent, and shall be deened to have a
| eave of absence for the duration of such mlitary duty. Such public
enpl oyee shall be reinstated to his position as soon as possible
provi ded he rmakes application for such reinstatenment within ninety days
after the termnation of his mlitary duty, or at any tine during his
term nal |eave. Thereafter, he may be so reinstated, at any tinme after
such ninety-day period and within one year after the term nation of his
mlitary duty, in the discretion of the appointing officer or body.

(b) A public enployee who resigned fromhis position during his
mlitary duty, or within six nonths prior to the comrencenent of such
mlitary duty, may, in the discretion of the appointing officer or body,
be reinstated to his position within one year after the date of his
resignation, excluding fromsaid period the tine he was on mlitary
duty. Every public enpl oyee reinstated under the provisions of this
subdi vi si on or pursuant to subdivision one-a of rule sixteen of the
rules for the classified civil service for the state or pursuant to any
conparabl e rule of a nunicipal civil service conm ssion, shall be deened
to have been on a | eave of absence for the duration of his mlitary
duty.



3. Substitutes. A position held by a public enployee who is absent on

mlitary duty shall, so far as practicable, be continued in existence
but shall be deened tenporarily vacant and shall be filled only when the
public interest so requires. Any appointnent to fill such vacancy shal

be designated as a substitute appointnent and the request for
certification, the certification and the indicia of appointnment shal
show that the person is being appointed as a substitute. Any public

enpl oyee, who accepts appointnment as a substitute shall be granted a

| eave of absence fromhis forner position until the term nation of such
appoi ntment and the tenporary vacancy resulting fromsuch | eave of
absence shall be filled in Iike manner only when the public interest so
requires and any appoi ntnent to such position shall al so be designated
as a substitute appointnent and the request for certification, the
certification and the indicia of appointnment shall show that the person
i's being appointed to such position as a substitute. Every such
substitute appointnment shall be for a period not exceeding the | eave of
absence of the fornmer incunbent and shall be made in accordance with the
provi sions of |aw applicable to such position, provided, however, that
such substitute appoi ntnent may be continued for a period in excess of
one year, notw thstandi ng the provisions of section fifteen of the civil
service |law. Such substitute enployee shall acquire no right to

per manent appoi ntnment or tenure by virtue of his service as a substitute
and such service may be termnated at any time in the discretion of the
appointing officer or body. His rights, if any, with respect to

appoi ntment or tenure, shall not, however, be inpaired in any way by his
acceptance of an appointnment as a substitute and his name shall remain
on any eligible or other list and he shall be certified as eligible for
any ot her appointnment authorized by |aw during the existence of such
l'ist.

The appoi ntment of a substitute shall term nate (a) upon the return of
the former incunbent to his position or (b) upon the death or pernanent
total disability of the former incunbent or (c) upon failure of the
former incunbent to return to said position within ninety days after the
termnation of his mlitary duty or (d) upon the appointnment or
pronotion of the forner incunbent to another position as authorized by



subdi vi sion six of this section, and, upon the happeni ng of any of such
events, said position may then be filled in the manner provided by | aw

4. Pensions. Any public enpl oyee who is a nenber of any pension or
retirement systemmy elect, while on mlitary duty, to contribute to
such pension or retirement systemthe anmount which he woul d have
contributed had his enpl oynent been continuous and upon naking such
contribution he shall have the same rights in respect to nmenbership in
the retirenent systemas he would have had if he had been present and
continuously engaged in the perfornmance of the duties of his position.

Time during which a nenber is absent on mlitary duty shall not
constitute an interruption of continuous enploynent, but such tinme shal
not be counted or included in determning the length of total service
unl ess such nmenber contributes to the retirenent systemthe anount he or
she woul d have been required to contribute if he or she had been
continuously enpl oyed during such period. Such contribution, or any part
thereof, may be paid at any tine and fromtinme to tine, while in
mlitary duty, or within five years after the date of his or her
restoration to his or her position or before Decenber thirty-first,
ni net een hundred si xty-two, whichever date is later, or in the event of
the death of the nenber while in mlitary duty such contribution, or any
part thereof, may be paid by the naned beneficiary or the |egal
representative of the nenber's estate within one year follow ng proof of
such death. A nenber of the New York state enpl oyees' retirenent system
or of the New York state and | ocal police and fire retirenment system
ot her than a nenber of the state police in a collective negotiating unit
established pursuant to article fourteen of the civil service |aw, who
is in the enploy of the state on March thirty-first, nineteen hundred
seventy, who failed to nake such contributions during the prescribed
period of tinme nmay nonethel ess obtain credit for tinme during which he or
she was on mlitary duty by depositing with such retirenment system an
anount equal to the contribution he or she woul d have nade had he or she
made a tinely election, with regular interest, on or before March
thirty-first, nineteen hundred seventy-two, provided, however, such
menber may el ect to deposit such anmount over a period of tine no greater
than the period for which credit is being clainmed, in which case such



paynments nust comrence no later than March thirty-first, nineteen
hundred seventy-two. If the full anmount of such paynents is not paid to
the retirenent system the anount of service credited shall be
proportional to the total anobunt of the paynents nade. A nenber of the
New York state and | ocal police and fire retirenment systemwho is a
menber of the state police in a collective negotiating unit established
pursuant to article fourteen of the civil service law, who is in the
enpl oy of the state on March thirty-first, nineteen hundred seventy-one,
who failed to make such contributions during the prescribed period of
time may nonethel ess obtain credit for tine during which he or she was
on mlitary duty by depositing with such retirenent system an anount
equal to the contribution he or she would have nade had he or she nmade a
tinmely election, with regular interest, on or before March thirty-first,
ni net een hundred seventy-two, provided, however, such nenber may el ect
to deposit such anobunt over a period of time no greater than the period
for which credit is being clained, in which case such paynents nust
commence no |ater than March thirty-first, nineteen hundred seventy-two.
If the full anobunt of such paynents is not paid to the retirenent
system the anount of service credited shall be proportional to the
total anmount of the paynents made.

A nmenber of the New York state teachers' retirenment system whose
service term nates on the expiration of his contract, and for whomthere
is no enployer to cover the cost of his accruing pension rights while in
mlitary service following the cessation of his contract, may pay in
addition to his own contributions, an anount equal to the percentage of
his sal ary which his enployer would have paid had he renai ned under
contract, which contributions shall be paid into the pension
accurul ati on fund of the aforenentioned retirenment system and be treated
as if they had been continued by his enpl oyer except that in the event
of his death as a nmenber prior to retirement or on his withdrawal of his
accunul ated contributions fromthe system the amounts so paid by him
shall be returnable, with regular interest, as if they were a part of
hi s accumul ated contributions. Such contributions or any parts thereof
may be paid at any tinme and fromtine to tinme while in mlitary duty or
within five years after the nmenber has returned to public schoo
teaching in New York state or before Decenber thirty-first, nineteen



hundred si xty-two, whichever date is later.

Any such nmenber, while on mlitary duty, or his beneficiary, as the
case may be, shall be entitled to all benefits of the retirenment system
of which he is a nenber except accidental disability retirenent and
accidental death benefit.

Any public enpl oyee holding a position by appointnment who is or was a
menber of any pension or retirenent system and who, while such nenber
and while on mlitary duty, applied for retirenment as a nenber of such
systemto take effect within thirty days prior to the date of expiration
of his appoi ntnent and who shall accordingly have been retired pursuant
to such application but thereafter and within thirty days after the
effective date of such retirenment shall have been reappointed to his
said position and shall have applied thereafter, before or upon his
rel ease frommlitary duty, for nmenbership in such pension or retirenent
system shall be deenmed to have had conti nuous nenbership in such
pension or retirenment systemand shall be entitled to all the rights,
benefits and privil eges under his contract of nenbership as it existed
at the time of such retirenent, provided he shall (1) return any
pensi on, annuity and retirenent allowance paynents received by him
during the period of such retirenent, (2) consent to the term nation of
his right to receive pension, annuity or retirenent allowance paynents
on the basis of such retirenent, (3) pay into the appropriate fund of
such pension or retirement systemthe anmount he woul d have contri buted
thereto, if he had not so retired, on the basis of the salary he was
recei ving when he so retired, and (4) pay into the appropriate fund of
such pension or retirenment systemthe anount which his enpl oyer woul d
have paid thereto on his account if he had continued as a nenber during
such period of retirenent.

4-a. Notwi thstanding the provisions of subdivision four of this
section, in any case where any nenber of any pension or retirenent
system nai nt ai ned under any provision of the adm nistrative code of the
city of New York, or under section twenty-five hundred seventy-five of
the education law, did not, within five years after the date of the
restoration of such nenber to his position, pay the contribution



required by such subdivision four to be paid within such period, as a
prerequi site to obtaining service credit in such systemfor the period
of his mlitary duty, such contribution, or any part thereof remaining
due, may be paid on or before June thirtieth, nineteen hundred
fifty-seven, provided that any such nmenber who, on or before such

| ast-nmentioned date, retires or is retired, wthout having paid such
contribution, shall not be entitled to make such paynent.

4-b. (a) As used in this subdivision, the follow ng terns shall nean
and i ncl ude:

(1) "New York city veteran of world war I1". Any nenber of the New
York city enployees' retirenment systemin city-service who, after his or
her | ast nenbership in such system began, served as a nenber of the
armed forces of the United States during the period begi nning on
Decenber seventh, nineteen hundred forty-one and endi ng on Decenber
thirty-first, nineteen hundred forty-six, and (i) was honorably
di scharged or rel eased under honorable circunstances from such servi ce,
or (ii) has a qualifying condition, as defined in section one of the
veterans' services |aw, and has received a discharge other than bad
conduct or dishonorable fromsuch service, or (iii) is a discharged LGBT
veteran, as defined in section one of the veterans' services |aw, and
has received a di scharge other than bad conduct or dishonorable from
such servi ce.

(2) "New York city veteran of the Korean conflict." Any nenber of the
New York city enpl oyees' retirenent systemin city-service who, after
his or her |ast nenbership in such system began, served as a nenber of
the arned forces of the United States during the period beginning on the
twenty-seventh of June, nineteen hundred fifty and ending on the
thirty-first day of January, nineteen hundred fifty-five, and (i) was
honor abl y di scharged or rel eased under honorable circunstances from such
service, or (ii) has a qualifying condition, as defined in section one
of the veterans' services |law, and has received a di scharge other than
bad conduct or di shonorable from such service, or (iii) is a discharged
LGBT veteran, as defined in section one of the veterans' services |aw,
and has received a discharge other than bad conduct or dishonorable from
such servi ce.

(b) Notwi t hstandi ng any provision of subdivision four of this section



to the contrary, any New York city veteran of World War Il or New York
city veteran of the Korean conflict who did not, within the applicable
period of tinme prescribed by subdivision four of this section, conply
with the requirenments of such subdivision for obtaining service credit
in the New York city enployees' retirenent systemfor the period of his
mlitary duty, may, by a witten application duly executed and filed
with the board of estinmate of the city of New York, prior to July first,
ni net een hundred si xty-nine, elect to purchase such service credit. If
such veteran shall pay to such retirenent system prior to July first,
ni net een hundred si xty-nine, the amount which he woul d have contri buted
thereto if he had been continuously enployed during such period of
mlitary duty, he shall have in such retirenment systemthe service
credit which he could have obtained for such period of mlitary duty if
he had conplied with the requirenments of such subdivision four within
the period of time therein prescribed.

5. Rights upon restoration to position. A public enployee restored to
his position after the termnation of his mlitary duty or after the
term nation of his substitute appointnent shall thereafter be entitled
to the rate of conpensation he woul d have received had he remained in
his position continuously during such period of mlitary duty or during
such period of service as a substitute and shall be deenmed to have
rendered satisfactory and efficient service in such position during the
period of his |eave of absence and shall not be subjected directly or
indirectly to any loss of tinme service, increnent, or any other right or
privilege, or be prejudiced in any way with reference to pronotion,
transfer, reinstatenent or continuance in office. If a public enployee,
by reason of injuries sustained or disease contracted while on mlitary
duty, as hereinbefore defined, is incapable of efficiently performng
the duties of his position after the termnation of his mlitary duty,
he may, with the approval of the civil service comm ssion having
jurisdiction of such position, be transferred to any vacant position in
the sane jurisdictional classification and in the sane governnental unit
for which he has applied in witing and for which he has been found
qualified, after such tests as the commi ssion rmay deem appropri at e,
provi ded the rate of conpensation for such position is not greater than
the rate of conpensation for the position to which such public enpl oyee



was restored. If a pronotion exam nation is held while a public enpl oyee
entitled to participate thereinis on mlitary duty, such public

enpl oyee shall be given a conparabl e exam nation, provided he makes
request therefor within sixty days after restoration to his position. If
he passes such exam nation his nane shall be placed upon a speci al
eligible list provided that his nane woul d have been reached for
certification between the date when he entered upon such mlitary duty
and the date that he was officially notified that he had passed such
exam nation. Such special eligible list shall remain in existence for a
period of two years fromthe date that the nanme of such person is placed
t hereon and such special eligible list shall be certified before
certification shall be nade from any subsequent or eligible |ist,

whet her open conpetitive, pronotion or preferred which has been
established for the same position, or fromthe original eligible |ist
for such position. A public enployee thus appointed after passing a
conpar abl e exam nati on as herein provided, shall, for the purpose of
conmputing seniority credit and training and experience credit upon
pronotion and seniority in the event of suspension or denotion, be
deened to have been appointed on the earliest date upon which any
eligible, who was | ower on the regular pronotion eligible Iist, was
appoi nt ed.

6. Appointnment while on mlitary duty. Any appointing officer or body
may, in his or its discretion, fill a vacancy by the appoi ntment or
pronotion of a public enployee or any other person legally eligible for
such appoi ntnent or pronotion, notw thstandi ng the absence of such
person or enployee in mlitary duty but such appoi ntnment or pronotion
shall not serve to increase in any degree any civil conpensation which
he may have been receiving pursuant to section six of chapter six
hundred ei ght of the |laws of nineteen hundred fifty-two. Such enpl oyee,
upon the termnation of his mlitary duty shall have the sane rights,
privileges and obligations as if he had served continuously in such
position fromthe date of his appointnent thereto.

7. Status of existing lists. Any person whose nane is on any eligible
list shall, while in mlitary duty, retain his rights and status on such
list. If the nanme of any such person is reached for certification during



his mlitary duty, it shall be placed on a special eligible list in the
order of his original standing, provided he nmakes request therefor
following termnation of his mlitary duty and during the period of his
eligibility on such list. Such list shall be certified before
certification shall be nade froma subsequent open conpetitive or
pronmotion eligible list for the sane position or fromthe original
eligible list for such position. Such nanmes shall remain on such speci al
eligible list for a period of two years after the term nation of such
mlitary duty. Any such person thus appointed shall, for the purpose of
conputing seniority credit and training and experience credit for
pronoti on and date of nenbership in the retirement systemand seniority
in the event of suspension or denotion, be deened to have been appoi nted
on the earliest date upon which any eligible, who was the | ower on such
original eligible Iist, was appoi nted, provided, however that service
credit shall be conmputed fromthe actual date of appointnent. The
retirement system contributions of any such person who nade any
contribution to the retirenment system pursuant to article fourteen or
fifteen of the retirenent and social security |law, and who was appoi nted
on or after July twenty-seventh, nineteen hundred seventy-six shall not
be refunded.

7-b. Status of applicants called for mlitary duty before taking al
parts of an exam nation. Any person who has passed one or nore of
several parts of an exami nation for a position for which conpetitive
exam nations are required, and who has been prevented from taking or
conpleting the remaining part or parts of the exam nation for such
position by reason of his service in mlitary duty shall be afforded an
opportunity to take a conparabl e exam nation as to such renmi ning part
or parts, provided he makes request therefor during the period of ninety
days following termnation of his mlitary duty. If he passes such
exam nation his name shall be placed upon a special eligible |ist
provi ded that his nane woul d have been reached for certification between
t he date when he entered upon such mlitary duty and the date that he
was officially notified that he had passed such exam nation. Such
special eligible list shall remain in existence for a period of two
years fromthe date that the name of such person is placed thereon. Such
special eligible list shall be certified before certification shall be



made from a subsequent eligible |ist whether open conpetitive, pronotion
or preferred for the sane position or fromthe original eligible |ist
for such position. Any such person thus appointed shall, for the purpose
of conputing seniority credit and training and experience credit for
pronotion and seniority in the event of suspension or denotion, be
deened to have been appointed on the earliest date upon which any

el igible was appoi nted who was | ower on such original eligible list or

|l ower in relative order of rating thereon than such person woul d have
been had his name been entered thereon.

8. Service and efficiency ratings. A public enployee who is absent on
mlitary duty shall be credited with the average of the efficiency
ratings which he received for the three periods immediately prior to his
absence on mlitary duty but such rating shall not be |less than a
passi ng grade for the period of such absence, nor shall it be | ess than
the rating which he received for the period imediately prior to his
absence on mlitary duty. In conmputing seniority and service
requi renents for pronotion eligibility, such period of mlitary duty
shall be counted as service in the position held by such enpl oyee.

9. Probationary service. If a public enployee or other person enters
mlitary duty before the expiration of the probationary period in any
position to which he may have theretofore been appointed, or to which he
may t hereafter be appointed or pronoted pursuant to subdivision six of
this section, the tinme he is absent on mlitary duty shall be credited
as satisfactory service during such probationary period.

9-a. Probationary service of teachers. Notw thstanding the provisions
of subdivision five of this section and subdivision four of section two
hundred forty-two of this chapter, in any case where a teacher, as
defined in section thirty-one hundred one of the education |law, enters
mlitary duty before the expiration of the probationary period to which
he may have theretofore been appointed, the tine he is absent on
mlitary duty shall be credited as satisfactory service during such
probationary period. |If the end of such probationary service occurs
while the teacher is on mlitary duty or within one year follow ng the
term nation of such mlitary duty, the period of such probationary



service may be extended by the | ocal board of education for a period of
not to exceed one year fromthe date of term nation of such mlitary
duty, but in no event for a period of probationary service in the actual
performance of teaching services, exclusive of such mlitary service,
beyond that required by the school district at the tine of his entry
into mlitary service.

10. Physical exam nation. If a physical exam nation is required for
enpl oynment in or pronotion to any position in the public service, the
physical disability of a candidate incurred by reason of injury
sust ai ned or disease contracted while in mlitary duty, as hereinbefore
defined, or during the world war shall not be deened to disqualify him
for such position unless the disability is of such a nature as to
prevent himfromefficiently performng the duties of such position.

10-a. Age requirenments. If maxi num age requirenents are established by
law, or rule or by action of a civil comm ssion for exam nation for, or
for appointnment or pronotion to, any position in the public service, the
period of mlitary duty as herei nbefore defined, the period of service
after June twenty-seventh, nineteen hundred fifty, voluntarily entered
upon between January first, nineteen hundred forty-seven, and June
twenty-seventh, nineteen hundred fifty, if such service otherwise falls
within the definition of mlitary duty, and the period of term nal |eave
granted by the mlitary authorities of a candidate or eligible shall not
be included in computing the age of such candidate or eligible for the
pur poses of such exam nation or appointnment or pronotion; provided,
however, that neither shall the total tinme deducted hereunder in
conputing the age of a candidate or eligible exceed seven years for any
position including, but not limted to, in cities with a popul ati on of
one mllion or nore.

10-b. If a public enployer consolidates, abolishes, displaces, or
denotes a position, in accordance with section eighty or eighty-five of
the civil service law, which is occupied by a public enployee currently
on active duty with the armed forces of the United States, as pursuant
totitle ten, fourteen or thirty-two of the United States code, such
enpl oyer shall conply w th subdivisions eleven and twelve of this



section and, upon the term nation of the public enployee's active duty,
as defined intitle ten, fourteen or thirty-two of the United States
code, such public enployer shall provide full re-enploynment rights
warranted to such enpl oyee under the Federal Unifornmed Services

Enpl oynment and Reenpl oynent Ri ghts Act of 1994, provided, however, the
right of re-enploynent under this subdivision does not entitle such
enpl oyee to displacenent rights over any person with greater seniority.
Such public enpl oyer shall not abolish any position or positions solely
based upon the fact that the position or positions are currently filled
by an individual or individuals engaged in mlitary duty.

11. Preferred lists. If the position occupied by a public enployee is
abol i shed prior to the termnation of his mlitary duty his nane shal
be placed forthwith upon a preferred list, as herein provided. Public
enpl oyees in the conpetitive class of the civil service shall have their
nanes placed upon a preferred eligible list, pursuant to the provisions
of section eighty-one of the civil service | aw and public enpl oyees
subject to sections twenty-five hundred ten, twenty-five hundred
eighty-five and twenty-five hundred ei ghty-eight of the education |aw
shal | have their nanes placed upon a preferred |ist as provided in such
secti on.

12. Mlitary re-enploynent lists. If the position occupied by a public
enpl oyee, who is not included in the provisions of subdivision el even of
this section, has been abolished or is no |longer in existence upon the
termnation of his mlitary duty such enpl oyee, upon filing a witten
request within ninety days after the termnation of his mlitary duty,
shal | have his nane placed forthwith, upon a mlitary re-enpl oynent
list, as herein provided, for the position |last held by himor any
simlar position. The mlitary re-enploynment |ist for public enployees
in the classified civil service, other than in the conpetitive class,
shall be established by the civil service comm ssion having jurisdiction
of such position and such list for public enployees who are not in the
classified civil service shall be established by the officer who nakes
paynment of the wages or salary for such position. Separate |ists shal
be established for positions in the non-conpetitive and the | abor class
of the classified civil service. After the establishnent of a mlitary



re-enpl oynent list, it shall be nmade avail able to appointing officers
and bodi es and no position shall be filled until the appointing officer
or body certifies to the civil service comm ssion or to the disbursing
officer, as the case nay be, that no person on such mlitary

re-enpl oynent list, who fornerly held the sane or a simlar position, is
qualified to fill and willing to accept appointnent to such vacancy. The
civil service conm ssion or the disbursing officer, as the case may be,
shall refuse to approve the payroll for such position until such
certificate is filed. Appointnments froma mlitary re-enploynent |ist
may be nmade without regard to the order of standing on said |ist.
Eligibility for appointnment fromsuch mlitary re-enploynent |ist shal
not continue for a period | onger than four years fromthe date of
termnation of mlitary duty. Refusal to accept an offer of appointnent
to a position simlar to the last held by such public enployee shal
cause the renoval of his nane fromsuch list. Upon a failure or refusa
to conply with the provisions of subdivisions el even and twelve of this
section, the suprenme court is enmpowered, upon the filing of a petition
or other appropriate pleading, by the public enployee entitled to the
benefits of such provisions, to specifically require conpliance
therewith, and may, as an incident thereto, conpensate such enpl oyee for
any | oss of wages suffered by reason of such unlawful action. The court
shal|l order a speedy hearing in any such case and shall advance it on
the calendar. Nothing in this subdivision shall be construed to apply to
positions in the exenpt class of the classified civil service.

13. Tenporary positions. The provisions of subdivisions three and five
of this section shall not be applicable to a public enpl oyee holding a
tenporary position, but such enpl oyee shall, neverthel ess, be placed
upon a mlitary re-enploynment list, as provided in subdivision twelve of
this section and, so far as practicable, shall be restored to a position
simlar to that held at the tine such enployee entered mlitary duty.

14. Public enpl oyees appointed for a definite term A public enployee
appointed for a definite termshall be deenmed to have a | eave of absence
until the end of his termof office and until his successor has been
appoi nted, but not thereafter, for the purpose of determning his rights
under this section.



15. Elective officers. The provisions of subdivision four of this
section shall be applicable to an elective officer and he shall be
deened to continue in his office until his successor has been el ected,
but not thereafter, for the purpose of determining his rights under such
subdi vi sion. No other provisions of this section shall be applicable to
el ective officers.

16. Salaries. Nothing in this section shall be construed to give any
public enpl oyee any claimfor salary or conpensation during his absence
on mlitary duty.

17. Certificates as to service. A certificate signed by the comrander
total arny personnel center as to persons in the arny or in any branch
of the United States service while serving pursuant to law with the arny
of the United States, signed by the commander, naval mlitary personnel
as to persons in the United States service while serving pursuant to | aw
with the United States navy, and signed by the commandant, United States
marine corps, as to persons in the nmarine corps, or in any other branch
of the United States service while serving pursuant to law with the
marine corps, signed by the chief, air force mlitary personnel center
as to persons in the United States service while serving pursuant to | aw
with the United States air force or with the United States space force,
or signed by an officer designated by any of them respectively, for the
pur pose, shall when produced be prina facie evidence as to any of the
following facts stated in such certificate: That a person named has not
been, or is, or has been in mlitary service; the time when and the
pl ace where such person entered mlitary service, such person's
resi dence at that tinme, and the rank, branch, and unit of such service
t hat such person entered, the dates within which such person was in
mlitary service, the nonthly pay received by such person at the date of
issuing the certificate, the tine when and the place where such person
died in or was discharged fromsuch service. It is the duty of the
foregoing officers to furnish such certificate on application, and any
such certificate when purporting to be signed by any one of such
of ficers, or by any person purporting upon the face of the certificate
to have been so authorized, shall be prima facie evidence of its



contents and of the authority of the signer to issue the sane.

18. Rights and privileges of public enpl oyees and ot her persons while
engaged in essential war work. Every public enployee, or other person to
whom this section is applicable, who has been or may be di scharged or
relieved frommlitary duty on condition that he engage in work
essential to the prosecution of the war, shall be entitled, while
engaged in such work, to all the rights and privileges to which he would
have been entitled, under the provisions of this section, had he
continued to performmlitary duty. A certificate of the war manpower
comm ssion, or of the United States enploynent service, or of the proper
authorities in the arned forces of the United States, or of any other
aut hori zed federal agency, that any such public enpl oyee, or other
person to whomthis section is applicable, is or has been, for the
period stated in such certificate, engaged in such work, shall be
required in order to confer upon such enpl oyee or person the rights and
privil eges accorded by this subdivision, and such certificate shall be
presunptive evidence of such facts.

19. Leaves of absence and re-enploynent of certain teachers and school
supervi sors. A nenber of the teaching or supervising staff in a school
district other than a school district enploying a superintendent of
school s shall be entitled to absent hinself fromhis position while
engaged in the performance of mlitary duty and shall be deened to have
a | eave of absence for the duration of such mlitary duty. Such person
shall be reinstated to his position provided he makes application for
such reinstatenent within ninety days after the termnation of his
mlitary duty, notw thstanding that his contract with the school
district shall have expired.

20. Paynent of pension contributions by city of New York. A As used
in this subdivision

(1) the term "New York city nmenber" shall nean any public enpl oyee (a)
who was granted a | eave of absence for the period of his mlitary duty
pursuant to the provisions of subdivision two of this section and who
was on April eleventh, nineteen hundred forty-seven, or shall becone
prior to January first, nineteen hundred fifty-two, a nmenber of any



pension or retirement systemto which the city of New York, the
Tri borough bridge and tunnel authority, or the New York city housing
authority is required by law to nake contri butions on account of such
enpl oyee, or (b) who was on April eleventh, nineteen hundred
forty-seven, or shall thereafter becone a nenber of any such system and
who is or shall be entitled to seniority credit and training and
experience credit under the provisions of subdivision seven, seven-a or
seven-b of this section by reason of appointnment froman eligible Iist
or special eligible list, but such termshall not include any public
enpl oyee whose rights as to civil conpensation are or were governed by
section six of chapter six hundred eight of the |laws of nineteen hundred
fifty-two;

(2) the term"system' shall nmean any pension or retirenent system
referred to in subsection (1) of paragraph A of this subdivision.

B. Except as otherw se provided in paragraphs C, D and E of this
subdi vi sion, any New York city menber shall have as to any period of
mlitary duty perforned by himthe sane rights and shall be entitled to
the sane benefits in respect to his nmenbership in any systemas he woul d
have had if he had been present and continuously engaged in the
performance of the duties

(1) of the position fromwhich he was granted a | eave of absence
pursuant to the provisions of subdivision two of this section, if heis
not entitled to seniority and training and experience credit as provided
by subdi vi si on seven, seven-a or seven-b of this section, and was not
appointed to a position while on mlitary duty as provided by
subdi vision six of this section, or

(2) if he was granted such | eave and recei ved an appoi ntment as
provi ded by subdivision six of this section, of the position from which
he recei ved such | eave of absence, up to the date of such appoi ntnent,
and thereafter as if he had been present and continuously engaged in the
performance of the duties of such position to which he was appoi nted, or

(3) if granted such | eave of absence and entitled to credit as
provi ded by subdi vi sion seven, seven-a or seven-b of this section, of
the position fromwhich he was granted such | eave of absence, up to the
date upon which he is deened to have been appointed as provided in such
subdi vi si on seven, seven-a or seven-b and thereafter as if he had been



present and continuously engaged in the perfornmance of the duties of the
position with respect to which the date on which he is deened to have
been appointed is specified by such subdivision seven, seven-a or
seven-b, or

(4) if he did not receive such leave, but is entitled to credit under
such subdi vi si on seven, seven-a or seven-b, of the position to which he
is deenmed to have been appointed on the date specified therein, and as
i f he had actually been appoi nted and had entered upon the performance
of the duties of such position upon such date.

C. No New York city nenber shall be entitled to any of the rights,
benefits or credit conferred by this subdivision with respect to

(1) any period of mlitary duty, or portion thereof, during which the
mlitary base pay of such nmenber or his conpensation for mlitary duty
performed ot her than as a nenber of the arned forces, exceeded the civil
conpensati on of the position or positions with respect to which his
rights and benefits for the corresponding period or portion thereof are
determ ned by the provisions of paragraph B of this subdivision, or

(2) any period of mlitary duty or portion thereof prior to the date
upon whi ch any nmenber, who was not granted a | eave of absence pursuant
to the provisions of subdivision two of this section, is deenmed to have
been appoi nted by virtue of the provisions of subdivision seven, seven-a
or seven-b of this section.

As to any period of mlitary duty or portion thereof referred to in
subsection (1) of this paragraph, the rights of any such nmenber with
respect to nenbership in any system shall be governed by the provisions
of subdivision four of this section.

D. Tinme during which any New York city menber was absent on mlitary
duty shall not constitute an interruption of continuous enploynent and,
except as provided in paragraph C of this subdivision, such tine shal
be counted and included in determning the Iength of total service.

E. Upon the death or retirenent of a New York city nenber, but not
otherwi se, the city of New York, the Triborough bridge and tunnel
authority, or the New York city housing authority (whichever shall have



first enployed such nenber after the termnation of his mlitary duty)
shall pay into the appropriate fund of the systemin which such nenber
hel d menbership at the time of his death or retirenment, the amount of

all contributions which such nmenber woul d have been required to make if,
during the period of his mlitary duty, he had been present and had
continuously perforned the duties of the position or positions with
respect to which his rights and benefits during the correspondi ng period
or portion thereof are determ ned by the provisions of paragraph B of

t hi s subdivision; provided that such city or authority shall not pay
into any such fund any contri butions payable or accruing for any period
of mlitary duty or portion thereof, referred to in paragraph C of this
subdi vi si on. Each such nmenber shall be credited with such contributions
paid in his behalf by such city or authority for all pension or
retirement purposes; provided that (1) any portion of any retirenent

al | owance, pension, death benefit or other benefit or right derived from
such contributions paid in behalf of such nmenber by such city or
authority, shall be such anmobunt as the paynment required by this

par agraph, nade at the tinme herein specified, shall provide, (2) such
menber shall not under any circunstances have the right to withdraw the
anount of such contributions, or any interest thereon, as a part of his
accumnul at ed deductions or otherw se, and (3) such contributions shall be
excluded in determ ning the anmount of any | oan which any such nenber
shall be entitled to make.

F. In any case where any New York city menber has heretofore paid or
shal |l hereafter pay to any systemany contributions which the city of
New York, the Triborough bridge and tunnel authority, or the New York
city housing authority is required to pay to such systemby the
provi sions of this subdivision, such contributions shall be regarded as
excess contributions which are (1) creditable in lieu of regular
contributions (a) upon the return of such nmenber to his position after
the termnation of his mlitary duty, or (b) upon his becom ng a nenber
of such system if he did not becone a nenber thereof until after the
term nation of such duty, or (2) payable in addition to other benefits
upon separation nmeanwhile with benefit.



8§ 243-a. Non-contributory retirenent service credit for menbers of the
New York state and | ocal retirenent systens or the New York state
teachers' retirement systemcalled to active mlitary duty on or after
August first, nineteen hundred ninety. Notw thstanding any ot her
provi sion of |aw, any nenber of the New York state and | ocal enpl oyees
retirement system the New York state and | ocal police and fire
retirement system or the New York state teachers' retirenent system who
is called to active military duty on or after August first, nineteen
hundred ninety and prior to January first, nineteen hundred
ni nety-three, who is not receiving full salary froma participating
enpl oyer and is otherwise eligible to receive retirenent service credit
in such systemfor such active mlitary duty pursuant to section two
hundred forty-two or two hundred forty-three of this article, shall not
be required to nake nenber contributions to receive such credit.

* § 243-b. Civil service exam nations by mlitary personnel. 1.
Not wi t hst andi ng any other provision of this chapter or any other |aw,
any nmenber of the armed forces of the United States of Anerica who
having duly filed an application to conpete in a schedul ed conpetitive
exam nation for civil service enploynent by the state of New York or any
of its subdivisions and who due to active mlitary duty is deprived of
the opportunity to conpete in such exam nation shall be provided with an
opportunity to conpete, under termnms and conditions deened appropriate by
the state department of civil service or nunicipal comm ssion, by way of
a special mlitary nmake-up exam nation

2. Notw thstandi ng any ot her provision of this chapter or any other
| aw, any nenber of the force of the organized mlitia, as the termis
defined in subdivision nine of section one of this chapter or reserve
armed forces, as that termis defined in subdivision twenty-nine of
section two hundred ninety-two of the executive |law or any nenber of the
armed forces of the United States who mi ssed the application deadline
for a schedul ed conpetitive exam nation for civil service enploynment by
the state of New York or any of its subdivisions due to mlitary
service, as defined in subdivision one of section three hundred one of
this chapter or due to a call to active duty, pursuant to 10 USC 101 (d)



(1), and is deprived of the opportunity to conpete in such exam nation
due to mlitary service, as defined in subdivision one of section three
hundred one of this chapter or due to a call to active duty, pursuant to
10 USC 101 (d) (1), shall be provided with an opportunity to conpete,
under terns and conditions deenmed appropriate by the state departnent of
civil service or municipal conmm ssion, by way of a special mlitary
make- up exam nation

3. Notwithstanding any other provision of this chapter or any other
| aw, any nenber of the force of the organized mlitia, as the termis
defined in subdivision nine of section one of this chapter or reserve
armed forces, as that termis defined in subdivision twenty-nine of
section two hundred ninety-two of the executive |law or any nenber of the
armed forces of the United States who mi ssed the application deadline
for a schedul ed conpetitive exam nation for civil service enploynment by
the state of New York or any of its subdivisions due to mlitary
service, as defined in subdivision one of section three hundred one of
this chapter or due to a call to active duty, pursuant to 10 USC 101 (d)
(1), and who returns fromsuch duty prior to the adm nistration of such
conpetitive exam nation shall be granted a waiver of the application
requi renent and allowed to conpete in such upcom ng exam nation

* NB There are 2 § 243-b's

* § 243-b. Paynent of certain pension contributions by the city of New
York. As used in this section, the term New York city veteran of the
Persian @Gul f enmergency neans a nenber of the New York city enpl oyees'
retirement system the teachers' retirenment systemof the city of New
York, the New York city police pension fund, the New York city fire
departnment pension fund, or the board of education retirenment system of
the city of New York, who is a nenber of a reserve conponent of the
armed forces of the United States ordered to active duty on or after
August first, nineteen hundred ninety and prior to January first,
ni net een hundred ninety-three, in response to the nation's mlitary
mssion in the Persian Gulf, who is not receiving full salary froma
partici pating enpl oyer, and who is otherwise eligible to receive
retirement service credit in any of such systens or funds for active



duty pursuant to section two hundred forty-two or two hundred
forty-three of this article, or pursuant to the federal Veterans
Reenpl oynment Ri ghts Act.

Not wi t hst andi ng any other provision of law, all benefits payable by a
retirement systemor pension fund to a New York city veteran of the
Persian Gulf enmergency due to the retirenent or death of such nenber
shal |l be cal cul ated as though such nenber had actually paid the anount
of all contributions, together with applicable interest thereon, which
such nenber woul d have been required to nmake if, during the period of
active duty, because of such Persian Gulf energency, such nenber had
been present and continuously perfornmed the duties of the position held
at the time of his or her entry into active duty.

Each such menber shall be credited with such contributions made on his
or her behal f. The applicable interest thereon shall be calculated as to
each such nenber under the applicable provisions of |aw governing the
crediting of interest to enployee contributions for each such nenber.

Not wi t hst andi ng any other provision of law, any additional liability
attributable to this section shall be paid into the retirenment system or
pensi on fund by participating enployers at such tinmes and in such
anounts as determ ned by the actuary in a manner consistent with
appropriate actuarial methodol ogy.

* NB There are 2 § 243-b's

8§ 243-c. Application period for civil service exam nations for
mlitary personnel. Notw thstanding any provision of this chapter, any
general or special law, rule or regulation to the contrary, a person
serving on active duty in the arned forces of the United States during
the filing period for a civil service exam nation, or a person who has
been di scharged therefromw th other than a di shonorabl e discharge after
the filing period for a civil service exanm nation has commenced, shal
be permtted to file an application for such exam nation no |ater than
ten busi ness days prior to the schedul ed date of such exam nation or the
| ast date to file for such exam nation, whichever is later, and if



qualified shall be provided with an opportunity to conpete in such
exam nation under terns and conditions deemed appropriate by the state
departnment of civil service or municipal conm ssion.

8§ 243-d. Non-contributory retirenent service credit for menbers of the
New York state and | ocal retirenent systems, the New York city
retirement systens or the New York state teachers' retirenent system
called to active mlitary duty on or after Septenber el eventh, two
t housand one. Notwi t hstandi ng any other provision of |aw, any menber of
the New York state and | ocal enployees' retirenment system the New York
city retirement systens, the New York state and |local police and fire
retirement system or the New York state teachers' retirenent system who
is called to active military duty on or after Septenber eleventh, two
t housand one and prior to January first, two thousand six, who is not
receiving his or her full salary froma participating enployer and is
otherwise eligible to receive retirenent service credit in such system
for such active mlitary duty pursuant to section two hundred forty-two
or two hundred forty-three of this article, shall not be required to
make nmenber contributions to receive such credit.

8§ 244. Menbers of pension systemabsent on mlitary duty. Were any
duly elected office holder, or any officer or enployee of the state or
any nmunicipality or political subdivision thereof, who is a nenber of
any pension or retirenent system entered or enters the arned forces of
the United States before his termof office expired or expires, and
prior to the date when he first would be eligible for pension benefits
or paynents provided for under such pension or retirenment system of
whi ch he is a nenber had he continued in the office or enpl oynent of the
state or such nunicipality or political subdivision, he may, during the
period he is in the arned forces of the United States, renmain a nenber
of such pension or retirenent system provided he paid or pays into such
system nmonthly, until the date his termof office expired or expires,
such anmount as he woul d have paid if he had been present and
continuously engaged in the perfornmance of his regular duties as such
of fice hol der, officer or enployee and provided that after his term of



of fice expired or expires he paid or pays into such pension or
retirement systemnonthly, such full and entire anmount as he

i ndi vidual |y woul d have paid, together with such anmount as woul d have
been paid on his behalf by the state or such nmunicipality or political
subdi vi si on of which he was an office hol der, officer or enployee, had
he continued as such office holder, officer, or enployee and had been
present and continuously engaged in the regul ar performance of his
duties, and he shall have and be entitled to the same rights in respect
to menbership in such pension or retirenent systemand the rights and
obl i gati ons provided thereunder, as he would have had if he had
continued as such office holder, officer or enployee and had been
present and continuously engaged in the regul ar performance of his
duties except that a disability or injury occurred or an acci dental
death occurring while a nenber of the arnmed forces of the United States
shall not entitle such office holder, officer or enployee, his
beneficiaries or representatives to any disability or accidental death
benefits.

The provisions of this section shall be construed to include al
el ected office holders, officers or enployees of the state or of a
muni cipality or political subdivision thereof, whose termof office
expired since January first, nineteen hundred forty-one, and who since
January first, nineteen hundred forty-one, entered the arned forces of
the United States, provided such office holder, officer or enployee
shall on or before July first, nineteen hundred forty-eight notify the
fiscal officer of such pension or retirenment systemin witing that he
has determ ned to take advantage of the rights and privil eges afforded
hi m her eunder and provided further that he pays within five years the
full anpbunt required to be paid into such system by himas provided for
under this section and not already paid by him

8§ 244-a. Credit to menbers of public retirenent systens for mlitary
service perforned during war. 1. Notw t hstandi ng any ot her provision of
law, a nenber of a public retirenment systemof the state, as defined in
subdi vi sion twenty-three of section five hundred one of the retirenent
and social security law, shall be eligible for credit for mlitary



service perforned during a period of war upon attainnment of no | ess than
ten years of service and may obtain, upon application to such retirenent
system a total not to exceed three years of service credit within three
years prior to retirenent for up to three years of mlitary service as a
menber of the arned forces of the United States if such service was
rendered during a period of war. For purposes of the New York state and
| ocal enpl oyees' retirenment system and the New York state and | ocal
police and fire retirenent systemall such service shall be credible in
all plans specified in the retirement and social security |aw

2. In order to purchase credit pursuant to this subdivision, the
menber shall pay into the pension accunul ation fund the contribution
anount as determ ned by the conptroller, either in a lunmp sumor in
i nstall nents, necessary to pay in full the cost of such previous
service. |If such paynment be made in installnents, the sane shall be paid
Wi thin a period no greater than the nunber of nonths of such nenber
service granted.

3. In no event shall the credit granted pursuant to this section, when
added to credit granted for mlitary service with any retirenent system
pursuant to this section or any other provision of |aw, exceed a total
of three years.

§ 245. Retirenent allowances of certain war veterans. 1. Any nmenber of
a teachers' retirement systemto which the city of New York is required
by law to make contri butions on account of such nmenber who (i) is an
honor abl y di scharged nenber of any branch of the arned forces of the
United States, or (ii) has a qualifying condition, as defined in section
one of the veterans' services |aw, and has received a di scharge ot her
t han bad conduct or dishonorable, or (iii) is a discharged LGBT veteran,
as defined in section one of the veterans' services |law, and has
recei ved a di scharge other than bad conduct or dishonorable, having
served as such during the tinme of war and who has attained the age of
fifty years, may retire upon his or her own request upon witten
application to the board setting forth at what tine not less than thirty
days subsequent to the execution and filing thereof he or she desires to



be retired, provided that such nenber at the tinme so specified for his
or her retirenment shall have conpleted at | east twenty-five years of

al l owabl e service. Upon retirenent such nmenber shall receive an annuity
of equival ent actuarial value to his or her accunul ated deducti ons, and,
in addition, a pension beginning i medi ately, having a value equal to
the present val ue of the pension that woul d have becone payabl e had he
or she continued at his or her current salary to the age at which he or
she woul d have first becone eligible for service retirement, provided,
however, that the said nenber on naking application for retirenent shal
pay into the retirement fund a sum of noney which cal cul ated on an
actuarial basis, together with his or her prior contributions and ot her
accunul ations in said fund then to his or her credit, shall be
sufficient to entitle the said nmenber to the sane annuity and pension
that he or she woul d have received had he or she renmained in the service
of the city until he or she had attained the age at which he or she

ot herwi se woul d have first become eligible for service retirenent.

2. Notwi thstandi ng any other provision of this section or of any
general , special or local law or code to the contrary, a nenber of any
such teachers' retirenent systemwho (i) is separated or discharged
under honorabl e conditions fromany branch of the armed forces of the
United States, or (ii) has a qualifying condition, as defined in section
one of the veterans' services |aw, and has received a di scharge ot her
t han bad conduct or dishonorable, or (iii) is a discharged LGBT veteran,
as defined in section one of the veterans' services |law, and has
recei ved a di scharge other than bad conduct or dishonorable, having
served as such during the tinme of war and who has attained the age of
fifty years, may retire upon his or her own request upon witten
application to the board setting forth at what tinme, not |ess than
thirty days subsequent to the execution and filing thereof, he or she
desires to be retired, provided that such nmenber at that tinme so
specified for his or her retirement shall have conpleted at | east
twenty-five years of allowable service. Upon reaching his or her
previously selected mninumretirenent age, such nenber shall receive an
annuity of equival ent actuarial value, at that tinme, to his or her
accumnul at ed deductions, and, in addition, a pension based upon his or
her credited years of allowable service, plus the



pensi on-for-increased-take-hone-pay, if any. Should such nenber die

bef ore reaching his or her retirenent age, then any beneficiary under a
sel ected option shall be eligible for benefits under such option at the
dat e upon which the nmenber woul d have reached his or her selected
retirement age.

8§ 246. Leave of absence for public enployees who are war veterans to
continue study. Notw thstanding the provisions of any law to the
contrary, every public officer and enpl oyee, who served in the arned
forces of the United States on or after Septenber sixteenth, nineteen
hundred forty, and prior to the term nation of hostilities in world war
[1, or during the period of hostilities engaged in by the arnmed forces
of the United States on and after June twenty-fifth, nineteen hundred
fifty, or who served in the arned forces of the United States after
January thirty-first, nineteen hundred fifty-five, and who is eligible
under the provisions enacted by the congress of the United States known
as "Servicenen's Readjustnent Act of nineteen hundred forty-four," or
"Vet erans' Readj ust nent Assi stance Act of nineteen hundred fifty-two,"
or "Veterans' Readjustnent Benefits Act of nineteen hundred sixty-six,"
to continue the pursuit of studies or to take a refresher or retraining
course shall be granted a | eave of absence fromhis position for the
period of such course of study, not to exceed four years. Such public
of ficer or enployee shall be reinstated to his position provided he
makes application for such reinstatement within sixty days after the
term nation of such course of study.

8§ 247. Medal s and decorations. 1. The governor is hereby authorized to
present in the name of the legislature of the state of New York, a
mlitary cross, to be known as the conspi cuous service cross, bearing a
suitable inscription and ribbon, all of which shall be of suitable
design, to any person (i) who is a citizen of the state of New York or
(ii) who was a citizen of the state of New York while serving in the
armed forces of the United States, and who, while serving in the United
States Arned Forces, defined as arny, air force, navy, narine corps, or
coast guard, since the sixth day of April, nineteen hundred seventeen,



has been a prisoner of war, has served at Pearl| Harbor on Decenber
sevent h, nineteen hundred forty-one, has directly participated in the
D-Day I nvasion of Normandy on June sixth, nineteen hundred forty-four,
has been reported m ssing in action, has been killed in action, or has,
or shall have received a citation published in order issued froma
headquarters of a brigade or higher mlitary unit, or equival ent naval
unit, or has, or shall have received the purple heart. The governor is
further authorized to present the conspicuous service cross to New York
troops, or to citizens of this state who while serving with the allied
armes received citations as provided in this section. Not nore than one
mlitary cross shall be issued to any one person; nor shall any nedal be
awar ded or presented, under the provisions of this section, to any
person whose entire service subsequent to the tine of the receipt of
such citation shall not have been honorable. For each succeedi ng
citation as provided herein, such person shall be entitled to wear, as
the chief of staff of the state nay direct, a netal device not nore than
t hree-si xteenths of an inch in dianmeter, attached to the ribbon of such
mlitary cross. In the event of the death of any person during or
subsequent to the receipt of such citation the mlitary cross shall be
presented to such representative of the deceased as may be desi gnat ed.
The chief of staff shall make such rules and regul ati ons as may be
deened necessary for the proper presentation and distribution of such
decorations. In addition, the governor is authorized to present the
conspi cuous service cross for placenent at the Tonb of the Unknown
Soldier in Arlington National Cenetery.

1-a. The governor is hereby authorized to present in the nane of the
| egi slature of the state of New York, a mlitary decoration, to be known
as the "conspicuous service star", bearing a suitable inscription,
device, and ribbon, all of which shall be of suitable design, to any
person (i) who is a citizen of the state of New York or (ii) who was a
citizen of the state of New York while serving in the arned forces of
the United States, and who, while serving in the United States Arned
Forces, defined as arny, air force, navy, narine corps, or coast guard,
has, or shall have received a United States unit |evel decoration
denoting conbat participation and foreign unit awards, issued froma
conpany, reginental, brigade, or division commander, or equival ent naval



unit, or issued by the President of the United States, the Congress of
the United States, the United States Defense Departnment or the joint
chiefs of staff, such as, but not |imted to, a presidential unit
citation or a joint meritorious unit award. Not nore than one

conspi cuous service star shall be issued to any one person; nor shal

any citation be awarded or presented, under the provisions of this
subdi vi sion, to any person whose entire service subsequent to the tine
of the receipt of such star shall not have been honorabl e. For each
succeedi ng star as provided herein, such person shall be entitled to
wear, as the chief of staff of the state may direct, a ribbon whose

col or and design shall be selected by the division of mlitary and naval
affairs. In the event of the death of any person during or subsequent to
the recei pt of such citation the conspicuous service star shall be
presented to such representative of the deceased as may be desi gnhat ed.
The chief of staff shall make such rules and regul ations as may be
deened necessary for the proper presentation and distribution of such
decor ati ons.

1-b. The adjutant general is hereby authorized to present in the nane
of the legislature of the state of New York, a certificate, to be known
as the "Cold War Certificate", bearing a suitable inscription, to any
person: (i) who is a citizen of the state of New York or (ii) who was a
citizen of the state of New York while serving in the arned forces of
the United States; (iii) who served in the United States Arned Forces
during the period of tine from Septenber second, nineteen hundred
forty-five through Decenber twenty-sixth, nineteen hundred ninety-one,
comonly known as the Cold War Era; and (iv) who was honorably
di scharged or rel eased under honorable circunstances during the Cold War
Era, or has a qualifying condition, as defined in section one of the
veterans' services |aw, and received a discharge other than bad conduct
or di shonorable during the Cold War Era, or is a discharged LGBT
veteran, as defined in section one of the veterans' services |aw, and
recei ved a di scharge other than bad conduct or dishonorable during the
Cold War Era. Not nore than one Cold War Certificate shall be awarded or
present ed, under the provisions of this subdivision, to any person whose
entire service subsequent to the tinme of the receipt of such nedal shal
not have been honorable. In the event of the death of any person during



or subsequent to the receipt of such certificate it shall be presented
to such representative of the deceased as may be designated. The

adj utant general, in consultation with the conm ssioner of the
departnment of veterans' services, shall nmake such rules and regul ati ons
as nmay be deened necessary for the proper presentation and distribution
of the certificate.

1-d. The governor is hereby authorized to present in the nane of the
| egi slature of the state of New York, a nedal, to be known as the "New
York State Vietnam War Conmenorative Medal ", bearing a suitable
inscription, to any person: (i) who is a resident of the state of New
York; or (ii) who was a resident of the state of New York while serving
in the arned forces of the United States; (iii) who served in the United
States Arned Forces, defined as arny, air force, navy, narine corps, or
coast guard, or the organized mlitia defined as the arny nati onal
guard, the air national guard, the New York naval mlitia, or the New
York guard, on active duty abroad in Vietnam Thail and, Laos, Canbodi a,
or in the contiguous waters or air space thereof during the period of
time from Novenber first, nineteen hundred fifty-five through My
sevent h, nineteen hundred seventy-five; and (iv) who was honorably
di scharged or rel eased under honorabl e circunstances or who has a
qualifying condition, as defined in section three hundred fifty of the
executive | aw, and received a discharge other than bad conduct or
di shonor abl e di scharge, or is a discharged LGBT veteran, as defined in
section three hundred fifty of the executive |aw, and received a
di scharge other than bad conduct or di shonorabl e discharge. No person
shal |l receive nore than one New York State Vietnam War Conmmrenorati ve
Medal. In the event of the death of any eligible person prior to the
recei pt of such conmenorative medal, such conmenorative nedal shall be
presented to the designated representative of the deceased. The adj utant
general, in consultation with the director of the division of veterans
services, shall nake such rules and regul ati ons as nay be deened
necessary for the proper presentation and distribution of such nedal s.

1-e. The governor is hereby authorized to present in the nane of the
| egi slature of the state of New York, a nedal, to be known as the "New
York State Korean War Commenorative Medal ", bearing a suitable



inscription, to any person: (i) who is a resident of the state of New
York, or (ii) who was a resident of the state of New York while serving
in the arned forces of the United States; (iii) who served in the United
States Arned Forces, defined as arny, air force, navy, narine corps, or
coast guard, or the organized mlitia defined as the arny nati onal
guard, the air national guard, the New York naval mlitia or the New
York guard, on active duty on the Korean peninsula, its contiguous
waters, or its airspace in the Korean War defined as the period of tine
from June twenty-seventh, nineteen hundred fifty through January
thirty-first, nineteen hundred fifty-five; and (iv) who was honorably
di scharged or rel eased under honorable circunstances or who has a
qualifying condition, as defined in section three hundred fifty of the
executive | aw, and received a discharge other than bad conduct or

di shonor abl e di scharge, or is a discharged LGBT veteran, as defined in
section three hundred fifty of the executive |aw, and received a

di scharge other than bad conduct or di shonorabl e discharge. No person
shal | receive nmore than one New York State Korean War Conmenorative

Medal . In the event of the death of any person prior to the receipt of
such commenorative nedal, such commenorative nedal shall be presented to
t he designated representative of the deceased. The adjutant general, in

consultation with the director of the division of veterans' services,
shal | make such rules and regul ati ons as may be deened necessary for the
proper presentation and distribution of such nedal s.

* 1-f. The governor is hereby authorized to present in the nane of the
| egi slature of the state of New York, a nedal, to be known as the "New
York State Iraqg War Commenorative Medal", bearing a suitable
inscription, to any person: (i) who is a resident of the state of New
York or who was a resident of the state of New York while serving in the
armed forces of the United States; (ii) who served in the United States
Armed Forces, defined as arny, air force, navy, marine corps or coast
guard, on active duty in lraq at any tinme during the period of March
twentieth, two thousand three through Decenber thirty-first, two
t housand twenty-one; and (iii) who was di scharged under honorabl e
conditions or who has a qualifying condition, as defined in section one
of the veterans' services |law, and received a discharge other than bad
conduct or dishonorabl e discharge, or is a discharged LGBT veteran, as
defined in section one of the veterans' services |aw and received a



di scharge other than bad conduct or di shonorabl e di scharge. No person
shall receive nore than one New York State Irag War Conmenorative Medal
In the event of the death of any eligible person prior to the receipt of
such commenorative nedal, such commenorative nedal shall be presented to
t he designated representative of the deceased. The adjutant general, in
consultation with the comm ssioner of the departnment of veterans
services, shall nake such rules and regul ati ons as nay be deened
necessary for the proper presentation and distribution of such nedals.

* NB There are 2 sb 1-f's

* 1-f. The governor is hereby authorized to present in the nane of the
| egi slature of the state of New York, a nedal, to be known as the "New
York State Afghani stan War Commenorative Medal ", bearing a suitable
inscription, to any person: (i) who is a resident of the state of New
York; or who was a resident of the state of New York while serving in
the arned forces of the United States; (ii) who served in the United
States Arned Forces, defined as arny, air force, navy, narine corps, or
coast guard, on active duty in Afghanistan at any tinme during the period
from Cct ober seventh, two thousand one through August thirtieth, two
t housand twenty-one; and (iii) who was di scharged under honorabl e
conditions or who has a qualifying condition, as defined in section one
of the veterans' services |law, and received a discharge other than bad
conduct or dishonorabl e discharge, or is a discharged LGBT veteran, as
defined in section one of the veterans' services |law, and received a
di scharge other than bad conduct or di shonorabl e discharge. No person
shall receive nore than one New York State Afghanistan War Comrenorati ve
Medal . In the event of the death of any eligible person prior to the
recei pt of such conmenorative nmedal, such conmenorative nedal shall be
presented to the designated representative of the deceased. The adj ut ant
general, in consultation with the conm ssioner of the departnent of
vet erans' services, shall nake such rules and regul ati ons as nay be
deened necessary for the proper presentation and distribution of such
nmedal s.

* NB There are 2 sb 1-f's

2. Other state decorations, nedals, badges, ribbons and awards may be
awar ded and i ssued as prescribed by regul ations issued pursuant to this
chapter.



3. Wienever it shall appear to the satisfaction of the chief of staff
that any nmedal duly issued by the state of New York, in accordance with
the provisions of this chapter or regul ations issued pursuant thereto,
to a menber of the organized mlitia of the state of New York, has been
| ost or stolen, he may, in his discretion, and upon such ternms as he may
i npose, upon witten application of the person originally entitled to
such nedal, issue a duplicate thereof.

4. This section shall not be construed to require that a recipient of
t he conspi cuous service cross, the conspicuous service star, the Cold
War Certificate, the New York State Silver Rose Veterans Service
Certificate, the New York State Irag War Comrenorative Medal, the New
York State Afghani stan War Commenorative Medal or the New York State
Vi et nam War Commenor ative Medal or the New York State Korean War
Conmenor ati ve Medal has been a resident of the state of New York at the
time of his or her entry into the United States arny, air force, navy,
or marine corps.

§ 248. Caths. 1. Any officer of any force of the organized mlitia
and any officer in the active mlitary service of the United States is
her eby aut horized to administer the oath required for the enlistnent of
any person, the oath required for the appointnent of any person to
commi ssi oned or warrant officer grade and any other oath required by the
|l aws of the United States and by this chapter and by the regul ations
i ssued thereunder in connection with the enlistnment or appointnent of
any person in any of such forces.

2. As used in this section the term"officer" shall nean a
conmi ssi oned officer, comm ssioned warrant officer or warrant officer.

§ 249. State and municipal officers and enpl oyees granted | eaves of
absence on July fourth in certain cases. Each officer and enpl oyee of
the state or of a nunicipal corporation or of any other political
subdi vi si on t hereof who was a nenber of the national guard or naval



mlitia or a nenber of the reserve corps at a tine when the United
States was not at war and who (i) has been honorably discharged
therefrom or (ii) has a qualifying condition, as defined in section one
of the veterans' services |law, and has received a di scharge other than
bad conduct or di shonorable from such service, or (iii) is a discharged
LGBT veteran, as defined in section one of the veterans' services |aw,
and has received a discharge other than bad conduct or dishonorable from
such service, shall, in so far as practicable, be entitled to absent

hi nsel f or herself fromduties or service, with pay, on July fourth of
each year. Notwi thstanding the provisions of any general, special or

| ocal |aw or the provisions of any city charter, no such officer or

enpl oyee shall be subjected by any person whatever directly or
indirectly by reason of such absence to any | oss or dimnution of
vacation or holiday privilege or be prejudiced by reason of such absence
with reference to pronotion or continuance in office or enploynment or to
reappoi ntnent to office or to re-enpl oynent.

8§ 250. Recording certificates of honorable discharge. Any certificate
i ssued after April sixth, nineteen hundred seventeen, of the honorable
separation fromor service in the arned forces of the United States of
any veteran, may be recorded in any one county, in the office of the
county clerk, and when so recorded shall constitute notice to all public
officials of the facts set forth therein. It shall be the duty of the
county clerk to record the certificate upon presentation thereof wthout
t he paynent of any fee. For any purpose for which the original
certificate nay be required in the state of New York, a certified copy
of the record shall be deened sufficient and shall be accepted in lieu
t hereof. Notw t hstandi ng any inconsistent provisions of law, it shall be
the duty of the county clerk of each county, to furnish w thout charge
to any veteran, or parent, spouse, dependent or child of the veteran, a
certified copy of the certificate of the veteran so recorded in the
office of the county clerk. No filed certificate or any information
contai ned therein, shall be disclosed to any person except the veteran
or parent, spouse, dependent or child of the veteran, representative of
the estate of the deceased veteran or a public official, acting within
the scope of his or her enploynent, unless such disclosure is authorized



in witing by the veteran. The provisions of this section also apply to
the counties within the city of New York.

§ 250-a. Lt. Colonel Todd dark Menorial Flag Presentnent Program 1.
There shall be established within the division of mlitary and naval
affairs, by the adjutant general, the Lt. Col onel Todd C ark Menori al
Fl ag Presentnment Program Pursuant to such program

a. The adjutant general upon request, may, in his discretion,
aut hori ze the purchase and presentation of a flag of the United States,
where such flag is not provided by the United States, to the person
designated to di spose of the remains of a menber of the organized
mlitia who dies while on the active list, and whose service up to the
date of death was honorabl e.

b. In the event the governor orders the flags of the United States and
the State of New York, to be lowered to half staff, in nmenorial of the
deat h of any service nenber of the arny, navy, narine corps, air force,
space force, or coast guard of the United States, or any service nenber
of the army national guard, air national guard, state guard or nava
mlitia, the adjutant general, shall, in cooperation with the office of
general services, arrange for the procurenent of a flag of the United
States and a flag of the State of New York, which were flying over the
capitol building at the tinme such flags were lowered to half staff in
conpliance with the governor's order. Upon the procurenent of such
flags, the adjutant general, or their representative, shall offer the
present nent of such flags, wi thout cost, to the person designated to
di spose of the remains of the service nenber, in whose honor such fl ags
were |owered in nenorial.

2. For the purposes of this section only, the follow ng persons in the
order naned shall be designated to dispose of the renmains of a decedent:

a. Surviving spouse of decedent

b. Blood relatives of the decedent



c. Adoptive relatives of the decedent

d. Person standing in |oco parentis to decedent

8§ 251. Depriving nmenbers of organized mlitia of enploynent. A person
who, either by hinself or with another, wilfully deprives a nenber of
the organized mlitia of his enploynent, or prevents his being enpl oyed
by hinself or another, or obstructs or annoys said nenber of said
organized mlitia, or his enployer, in respect of his trade, business,
or enploynment, because, said nmenber of said organized mlitia is such
menber, or di ssuades any person fromenlistnment in the said organized
mlitia by threat of injury to himin case he shall so enlist, in
respect of his enploynent, trade, or business, is guilty of a
m sdeneanor.

§ 252. Discrimnation against nenbers of organized mlitia. No
associ ation or corporation, constituted or organi zed for the purpose of
pronoti ng the success of the trade, enploynent, or business of the
menbers thereof, shall by any constitution, rule, by-law, resolution,
vote, or regulation, discrimnate agai nst any nenber of the organized
mlitia of the state of New York, because of such nmenbership in respect
of the eligibility of such nenber of the said organized mlitiato
menber ship in such association or corporation, or in respect of his
right to retain said |ast nentioned nenbership; it being the purpose of
this section and the section inmediately preceding to protect a nenber
of the said organized mlitia fromdi sadvantage in his neans of
l'ivelihood and liberty therein but not to give himany preference or
advant age on account of his nmenbership of said organized mlitia. A
person who aids in enforcing any such provisions agai nst a nmenber of the
said organized mlitia with the intent to discrimnate against him
because of such nenbership, is guilty of a m sdeneanor.

8§ 253. Mlitary service by parent; effect on child custody



proceedi ngs. Notwi thstanding any |law, rule or regulation to the
contrary, child custody proceedings filed in a court of conpetent
jurisdiction in this state, involving a parent who is activated,

depl oyed, or tenporarily assigned to mlitary service shall be governed
by subdi vision (f) of section six hundred fifty-one of the famly court
act, section seventy-five-l or paragraph (a-2) of subdivision one of
section two hundred forty of the donmestic relations |aw

8§ 254. Video teleconferencing for famlies of persons ordered to
active duty. 1. Definition. For the purposes of this section, "mlitary
service" shall nmean mlitary duty in the active mlitary service of the
United States, as defined in section three hundred one of this chapter.

2. The division of mlitary and naval affairs shall make avail abl e
tel econferencing facilities to the famlies, which shall include
spouses, domestic partners, children, and parents and such others as
neet criteria established by the division of every person in mlitary
service who is a resident of this state so as to facilitate, in
cooperation with the departnent of defense and the armed forces of the
United States, communi cations between such persons in mlitary service
and their famlies.

§ 255. Benefit information for national guard nenbers and famli es.

1. For the purpose of this section, "mlitary service" shall have the
same neani ng as defined in section three hundred one of this chapter.

2. The division of mlitary and naval affairs shall make avail abl e
state and federal benefit information for national guard nenbers and
their spouses, donestic partners, children, and parents, including but
not limted to, information fromthe state famly support services
program Such benefit information shall be nade available in a printed
version and posted electronically on such division's website.



§ 256. State mlitary inmgrant famly |egacy program support. The
adj utant general shall encourage the devel opnent of and provide for the
establishment of a state military immigrant famly | egacy program
| iaison, as provided in section twenty-nine-b of the veterans' services

| aw.
ARTI CLE XI |
M SCELLANEQUS PROVI SI ONS
Section 260. Fornation of associ ati on; by- 1 aws; i nspection and

di sposition of funds.
261. Formation of state association.
262. Custons and usage of the arnmed forces of the United States.
263. Anendat ory and repeal i ng statutes.
265. Nane of this chapter.
266. When to take effect.

8§ 260. Formation of association; by-laws; inspection and di sposition
of funds. 1. The officers, non-conm ssioned officers, petty officers or
menbers of any unit or units of the organized mlitia may organize
t hensel ves into an associ ation or associations of which the senior
of ficer, senior non-comm ssioned officer or senior petty officer, as the
case nmay be, shall be president; provided, however, that such
associ ations shall by an affirmative vote of two-thirds of all their
menbers adopt by-laws not inconsistent with this chapter, and which
shall conformto regul ations issued pursuant to this chapter and be
submtted to the adjutant general for his approval; and which by-I| aws
shall provide that the treasurer of such association shall furnish
proper security for the faithful performance of his duties; that al
funds of the association shall be kept in a bank of deposit in a
separate account in the nanme of the association; that checks upon such
funds shall be signed both by the treasurer and the president of such
associ ation; and that the books and accounts of such associ ations shal
at all times be open to the inspection of any nenber of the association,
t he conmandi ng officer of the unit concerned and any officer whose duty
it is to inspect the organized mlitia. Such by-laws may contain such



ot her provisions as are not inconsistent with the provisions of this
chapter and of regul ations issued pursuant thereto, and when approved by
t he adj utant general such by-laws shall be binding upon all nenbers of
such associ ation; but they nmay be altered in the nmanner provided for
their adoption fromtinme to tine as nmay be found necessary, provided,
however, that the essential provisions herei nabove set forth shall in no
case be omtted or qualified. Every association already fornmed which has
not adopted by-laws as herein provided and every associ ati on heretofore
formed which has adopted by-laws that do not contain the essenti al

requi renents herei nabove set forth, shall adopt revised by-Iaws
cont ai ni ng such requirenents and submt the sanme for approval to the

adj utant general, except that the adjutant general may direct the

revi sion of by-laws heretofore approved by the commandi ng of ficer of any
force of the organized mlitia to conformw th any of the requirenents
of this section and it shall not be necessary to submt such revised
by-laws to the adjutant general for his approval unless he expressly
requires such action.

2. Any funds used for the benefit of units of the organized mlitia,
ot her than those of associations referred to in this section or funds
derived fromthe state pursuant to the provisions of this chapter, wll
be adm ni stered by the commandi ng officer of the unit concerned and a
treasurer appointed by himand will be kept, expended, accounted for and
subject to inspection in the manner prescribed by regul ations issued
pursuant to this chapter

3. In case a unit of the organized mlitia is disbanded, deactivated
or ordered into the active mlitary service of the United States, the
adj utant general is authorized and enpowered to direct the disposition
of any noneys and other property remaining in the hands of its
associations referred to in this section, and of other funds remaining
in the hands of or used for the benefit of the unit, other than funds of
such associ ations or funds derived fromthe state pursuant to this
chapter.

4. The officers, noncommr ssioned officers, petty officers or nenbers
of any unit or units of the organized mlitia may organi ze thensel ves



into a not-for-profit corporation or not-for-profit corporations
pursuant to the not-for-profit corporation |aw for the purposes of
pronoting the esprit de corps, norale and wel fare of such personnel and
for such other |awful purposes as the adjutant general shall promnul gate
by rules and regul ations. Such not-for-profit corporation may di spense
| i quor, beer and wine to be consuned on the prem ses provided a retai

| icense for on-prem ses consunption is obtained therefor.

Not wi t hst andi ng the provisions of any other lawto the contrary, there
shall be no fees paid to the departnent of state for filing a
certificate of incorporation as provided herein; provided however that
such certificate of incorporation shall have endorsed thereon or annexed
thereto the approval of the adjutant general.

8§ 261. Formation of state association. The officers of the organized
mlitia may organi ze thensel ves into an association. Such association
may adopt by-laws not inconsistent with the statutes of the state and
regul ati ons issued pursuant to this chapter and nay alter and amend the
same and may take and hold such real and personal property as may be
necessary for the purposes of the association.

§ 262. Customs and usage of the arnmed forces of the United States.
All matters relating to the organi zation, discipline and governnent of
the organized mlitia, not otherwi se provided for in this chapter or in
regul ati ons issued pursuant thereto, shall be decided by the custons and
usage of the appropriate force or forces of the armed forces of the
United States.

8§ 263. Anmendatory and repealing statutes. No section or provision of
this chapter or any part thereof shall be deened to be repeal ed, altered
or anmended by any statute passed by the | egislature unless such statute
explicitly refers to this chapter as the mlitary law, or by its other
titles as part of the general |aws or annual |egislation and explicitly
repeal s, alters or anends the same or sone part thereof.



8§ 265. Nane of this chapter. This chapter shall be known as the

"Mlitary Law'.

8§ 266. When to take effect. This chapter shall take effect

i medi ately.

ARTI CLE Xl 1]

NEW YORK STATE SOLDI ERS' AND SAILORS CIVIL RELI EF ACT

Secti on 300.
301.
301- a.

301-b.
301-c.
302.
303.
304.

305.
306.
307.
308.

308- a.
308- b.
3009.
310.

311.
311-a.
311-b.

311-c.
312.

Fi ndi ngs and decl arati on of energency.

Definitions.

Notice of benefits to persons in and persons enlisting in
the state organized mlitia.

Ext ensi on of benefits to dependents.

Acci dent prevention course infornmation.

Stay, et cetera, to persons secondarily |iable.

Represent ati on; opening judgnent; default.

Proceedi ngs to be stayed unless interest unaffected by
mlitary service.

Rel i ef against fines and penalties, et cetera.

Acti ons agai nst persons in service.

Conti nuance of stay, et cetera.

Statutes of limtations and statutes of a simlar nature;
time of mlitary service not included.

Wai ver of professional continuing education requirenents.

Extension of |icense, certificate or registration.

Evi ctions; restraint.

Liability for rent accruing after induction; termnation
of | ease.

I nstal | ment purchases.

Term nation of notor vehicle | ease contracts.

Cancel l ati on without penalty of certain additional rental
contracts.

Term nation without penalty of certain service contracts.

Mor t gages.



313. Settl enment of cases involving stayed proceeding in
forecl osure or repossessi on of personal property.

313-a. Exercise of rights under this article not to affect
certain future financial transactions.

314. Taxes; taxes on real property, et cetera.

315. Taxes; income taxes.

316. Policies of insurance; policies not to | apse or be
forfeited.

316-a. Protection of assignor of life insurance policy;
enforcenment of storage |iens.

316-b. Professional liability protection for certain persons
ordered to active duty in arned forces.

317. Reenpl oynment in private industry.

318. Policy of the state.

319. Evasi ve transfers of interest.
321. Certificates of service.
322. Interl ocutory orders.

323. Further relief.

323-a. Maximumrate of interest.

323-b. Filing fees waiver; civil actions.
324. Separability.

325. I nconsi stent provisions in other acts.

326. Article thirteen of mlitary |aw, added by | aws of
ni net een hundred forty-one, chapter six hundred
ei ghty-si x.

327. Duration of the emergency.
328. Short title.

8§ 300. Findings and declaration of enmergency. |t has been nationally
recogni zed t hat because of the emergent conditions which are threatening
the peace and inperiling the security of the nation, there is inperative
need to augnent and strengthen the national defense. It is further
recogni zed that the energent conditions which endanger the nati onal
wel | -being |ikewi se constitute an inmnent threat and hazard to the
peace and security of the people of the state. Moreover, it is
acknow edged that the exigencies of national defense require that the



people of the state, in large nunbers, be called into mlitary service,
and as a consequence, the health, prosperity and welfare of all of the
people of the state is inevitably affected.

In these circunstances, and in order to pronote and to assist the
nati onal defense, and thereby to protect the peace, prosperity and
health of the people of the state, it is necessary that citizens and
residents of the state in the mlitary service as well as those who are
menbers of the organized mlitia or of a reserve conponent of the arned
forces of the United States should be free to devote their entire energy
and effort to the defense needs of the nation and of the state. To
assist inthis end, it is essential to provide in certain cases for the
tenporary suspension of |egal proceedings and transactions which may
prejudice the civil rights of persons in the mlitary service. It is
further essential in the interests of the prosperity and wel |l -bei ng of
t he people of the state, that such persons, upon conpletion of mlitary
service, be restored to their former enploynent.

The legislature finds, further, that citizens and residents of the
state, not in mlitary service, who are nenbers of the organized mlitia
or of a reserve conponent of the arnmed forces of the United States are
bei ng di scrim nated against by certain enployers who either refuse to
enpl oy them because of such nenbership or, if enployed, discharge or
ot herwi se di scrimnate agai nst them because of such nenbership and t hat
such acts of discrimnation jeopardize the recruiting of citizens and
residents of the state into the organized mlitia and the reserve
conponents of the armed forces of the United States and ot herw se affect
the security of the state.

The legislature finds, further, that citizens and residents of the
state, not in mlitary service and not nenbers of the organized mlitia
or of the reserve conponents of the arned forces of the United States,
are discrimnated agai nst by certain enployers who refuse to enpl oy them
because they are subject to mlitary service in the armed forces of the
United States under the selective service act of nineteen hundred
forty-eight, as anended.



In the interpretation and application of this article, it is hereby
declared to be the public policy of the state to nmaintain, secure and
protect the civil and property rights of persons in the mlitary
service, as hereinafter defined, and of enployees who are nenbers of the
organized mlitia or nenbers of a reserve conponent of the arnmed forces
of the United States.

The | egi sl ature hereby decl ares the existence of a public energency
affecting the health, safety and confort of the people, requiring the
enactnent of the provisions of this act to protect the vital interests
of the state.

Al'l the provisions of this article shall be liberally construed for
t he acconplishment of this purpose.

This article shall be deemed an exercise of the police power of the
state, for the protection of the public welfare, prosperity, health and
peace of the people of the state.

8 301. Definitions. As used in this article:

1. The term"mlitary service" neans duty by a person, nale or fenale,
in the active mlitary service of the United States as defined in
section one of this chapter; active duty in the mlitary service of the
state pursuant to an order of the governor issued pursuant to section
six or seven of this chapter; and state active duty by menbers of the
nati onal guard who are activated pursuant to a call of the governor of
this state or of any other state as provided for by |aw

2. The term "person" when used herein with reference to the hol der of
any right alleged to exist against a person in mlitary service, or
agai nst a person secondarily |iable under such right, shall include
i ndi vi dual s, partnerships, corporations, and any other forns of business
associ ation.

3. The term"court" as used herein, shall include any state court of



conpetent jurisdiction, whether or not a court of record.

8§ 301-a. Notice of benefits to persons in and persons enlisting in the
state organized mlitia. The adjutant general shall ensure the giving of
notice of the benefits accorded by this article and accorded by the | aws
of this state to persons in and to persons enlisting in the state
organi zed mlitia.

§ 301-b. Extension of benefits to dependents. 1. Dependents of a
person in mlitary service shall be entitled to the benefits accorded to
persons in mlitary service under the provisions of this article upon
application to a court therefor, unless in the opinion of the court the
ability of such dependents to conply with the terns of the obligation
contract, |ease, or bailnment has not been materially inpaired by reason
of the mlitary service of the person upon whomthe applicants are
dependent .

2. If no court proceeding is pending, the dependent claim ng
entitlement nmay initially apply to any agency, private party, business
or other entity to whomthe claimfor benefit is nade. Such agency,
private party, business or other entity shall grant such entitlenent
unl ess the ability of such dependents to conply with the terns of the
obligation, contract, |ease, or bailnent has not been materially
i npai red by reason of the mlitary service of the person upon whomthe
applicants are dependent. Such initial application in accordance with
this subdivision shall in no way affect the ability of such dependents
to apply to a court as authorized by subdivision one of this section.

8§ 301-c. Accident prevention course information. The division of
mlitary and naval affairs shall provide returning servicenen and wonen
who have returned froma conbat theater or conbat zone of operations
with information about accident prevention courses approved by the
commi ssi oner of notor vehicles pursuant to article twelve-B of the
vehicle and traffic law. This information may be provided in witten



formto be avail able at Yell ow Ri bbon Reintegration prograns or any
ot her reintegration progranms offered by the division or nay be nade
avai l abl e online on the division's website. The division shall also
provide a link to the departnment of notor vehicles website pages
containing informati on about the accident prevention courses.

§ 302. Stay, et cetera, to persons secondarily liable. 1. \enever,
pursuant to any of the provisions of this article, the enforcenent of
any obligation or liability, the prosecution of any suit or proceeding,
the entry or enforcenent of any order, wit, judgment or decree, or the
performance of any act, nay be stayed, postponed or suspended, such
stay, postponenent or suspension may, in the discretion of the court,
| i kewi se be granted to sureties, guarantors, endorsers and others
subject to the obligation or liability, the performance or enforcenent
of which is stayed, postponed or suspended.

2. \Wen a judgnent or decree is vacated or set aside, in whole or in
part, as provided in this article, the same nmay, in the discretion of
the court, |ikewi se be set aside and vacated as to any surety,
guar antor, endorsers, accomobdati on naker or other person whet her
primarily or secondarily liable upon the contract or liability for the
enforcenment of which the judgnent or decree was entered.

3. Nothing contained in this article shall prevent a waiver in witing
of the benefits afforded by subdivisions one and two of this section by
any surety, guarantor, endorser, accommodati on naker, or other person
whet her primarily or secondarily |iable upon the obligation or liability
except that after the date of enactnent of this subdivision no such
wai ver shall be valid unless it is executed as an instrunment separate
fromthe obligation or liability in respect of which it applies, and no
such wai ver shall be valid after the beginning of the period of mlitary
service if executed by an individual who, subsequent to the execution of
such wai ver becones a person in mlitary service.

8§ 303. Representation; opening judgnent; default. 1. In any action or



proceeding in which a person in mlitary service is a party, if such
party does not personally appear therein or is not represented by an

aut hori zed attorney, the court may appoint an attorney to represent him
and in such case a bond, approved by the court, conditioned to i ndemify
the defendant, if in mlitary service, against any |oss or danage that
he may suffer by reason of any judgnent, should the judgnent be
thereafter set aside in whole or in part, may be required and an order
made to protect the rights of such person. But no attorney appointed
under this act to protect a person in mlitary service shall have power
to waive any right of the person for whom he is appointed or bind him by
his acts.

2. If any judgnent shall be rendered in any action or proceeding
agai nst any person in mlitary service during the period of such
service, or within thirty days thereafter, and it appears that such
person was prejudiced by reason of his mlitary service in making his
defense thereto, such judgnent may, upon application, nade by such
person or his legal representative, not |ater than ninety days after the
term nation of such service, be opened by the court rendering the sane
and such defendant or his legal representative let in to defend;
provided it is nade to appear that the defendant has a neritorious or
| egal defense to the action or proceeding, or to sone part thereof.
Vacating, setting aside, or reversing any judgnent because of any of the
provi sions of this act shall not inpair any right or title acquired by
any bona fide purchaser for value under such judgnent.

3. Wiere a default judgnent may properly be rendered in any action or
proceeding in any court, the court shall not require the attorney for
the plaintiff or petitioner to submt an affidavit or affirmation that
t he def endant or respondent is not in mlitary service, provided that
the court nmay inpose such requirenment where authorized by federal |aw
For purposes of this subdivision, the term"nmlitary service" shall have
t he neani ng ascri bed by the provisions of the Federal Soldiers' and
Sailors' Civil Relief Act of 1940, as anended.

8§ 304. Proceedings to be stayed unless interest unaffected by mlitary



service. At any stage thereof, any action or proceeding in any court or
in any adj udicatory or licensing proceeding before any state agency,

i ncludi ng any public benefit corporation or public authority, or any
political subdivision of the state, in which a person in mlitary
service is involved as a party, during the period of such service or

Wi thin sixty days thereafter may, in the discretion of the court or

adj udi catory or licensing agency before which it is pending, on its own
notion, and shall, on application to it by such person or sone person on
his behal f, be stayed as provided in this act, unless, in the opinion of
the court or adjudicatory or licensing agency, the ability of plaintiff
to prosecute the action, or the defendant to conduct his defense, or in
any adjudicatory or licensing proceeding the ability of the party to
represent his interest, is not materially affected by reason of his
mlitary service.

8§ 305. Relief against fines and penalties, et cetera. Wen an action
for conpliance with the terns of any contract is stayed pursuant to this
act no fine or penalty shall accrue by reason of failure to conply with
the ternms of such contract during the period of such stay, and in any
case where a person fails to performany obligation and a fine or
penalty for such non-performance is incurred a court nay, on such terns
as may be just, relieve against the enforcenent of such fine or penalty
if it shall appear that the person who woul d suffer by such fine or
penalty was in the mlitary service when the penalty was incurred, and
that by reason of such service the ability of such person to pay or
performwas thereby materially inpaired.

8§ 306. Actions against persons in service. In any action or
proceedi ng conmenced in any court or in any adjudicatory or |icensing
proceedi ng before any state agency, including any public benefit
corporation or public authority, or any political subdivision of the
state, against a person in mlitary service: before or during the period
of such service, or within sixty days thereafter, the court or
adj udi catory or licensing agency may, in its discretion, on its own
notion, or on application to it by such person or some person on his



behal f shall, unless in the opinion of the court or adjudicatory or

| i censi ng agency the ability of the party to conply with the judgment or
order entered or sought is not materially affected by reason of his
mlitary service:

1. Stay the execution of any judgnent or order entered against such
person, as provided in this act; and

2. Vacate or stay any attachnment or garni shnent of property, noney, or
debts in the hands of another, whether before or after judgnment as
provided in this act.

§ 307. Continuance of stay, et cetera. Any stay of any action,
proceedi ng, attachnent, or execution ordered by any court or
adj udi catory or |icensing agency under the provisions of this act may,
except as otherw se provided, be ordered for the period of mlitary
service and three nonths thereafter or any part of such period, and
subject to such terns as nay be just, whether as to paynment in
install nents of such amounts and at such times as the court or
adj udi catory or licensing agency may fix or otherw se determ ne. \Were
the person in mlitary service is a codefendant with others the
plaintiff may neverthel ess, by | eave of court, proceed against the
ot hers.

§ 308. Statutes of limtations and statutes of a simlar nature; tinme
of mlitary service not included. The period of mlitary service shal
not be included in conputing any period now or hereafter to be limted
by any | aw, regulation or order for the bringing of any action or
proceeding in any court, board, bureau, conm ssion, departnent or other
agency of governnent of this state or any of its governnenta
subdi vi sions by or against any person in mlitary service, or by or
agai nst his heirs, executors, adm nistrators, or assigns, whether such
cause of action or the right or privilege to institute such an action or
proceedi ng shall have accrued prior to or during the period of such
service, nor shall any part of such period which occurs after the date



of enactnent of this act be included in conmputing any period now or
hereafter provided by any | aw for the redenption of real property sold
or forfeited to enforce any obligation, tax or assessnent.

8§ 308-a. Waiver of professional continuing education requirenents.
Not wi t hst andi ng any provision of general, special or |local |aw, code or
ordi nance, or rule or regulation to the contrary, no person in mlitary
service, as defined in section three hundred one of this article, who
was |icensed, registered or certified to engage in a profession or
occupation prior to entering into mlitary service, shall be required to
conpl ete the continui ng educati on requirenents for such profession or
occupation for any entire licensing, registration or certification
period during which such mlitary service occurs, and where such
mlitary service is partially within a licensing, registration or
certification period, such continuing education requirenments shall be
reduced proportionately so that such individual is not required to
conpl ete such requirenents while in mlitary service.

8§ 308-b. Extension of license, certificate or registration.
Not wi t hst andi ng any ot her provision of general, special or |ocal |aw,
code or ordinance, or rule or regulation to the contrary, mlitary
personnel serving on active duty, who were licensed, certified or
regi stered to engage in a profession or occupation prior to being called
to active duty, and whose |icense, certificate or registration shal
expire during such period of active duty, shall have such |icense,
certificate or registration automatically extended for the period of
active duty and for twelve nonths after such mlitary personnel have
been rel eased fromactive duty, provided that with regard to professions
subject to title VIIl of the education law, this section shall not apply
tolimted permts or other credentials issued for a period of two
nonths or |ess and shall not extend the termof a limted permt that
expires for reasons other than the passage of tine, including but not
limted to failure on a |icensure exam nation, and further provided that
this section shall not be construed to permt any individual whose
authority to engage in a profession or occupation has been revoked or



suspended to engage in such profession or occupation.

§ 309. Evictions; restraint. 1. No eviction or distress shall be nade
during the period of mlitary service in respect of any prem ses
occupi ed chiefly for dwelling purposes by a person in nmlitary service
or the spouse, children, or other dependents of a person in mlitary
service, except upon | eave of court granted upon application therefor or
granted in any action or proceeding affecting the right of possession.

2. On any such application or in any such action the court may, inits
di scretion, on its own notion, and shall, on application, unless in the
opinion of the court the ability of the tenant to pay the agreed rent is
not materially affected by reason of mlitary service, stay the
proceedi ngs for not |onger than six nonths, as provided in this article,
or it may nake such other order as may be just.

3. Any person who shall knowi ngly take part in any eviction or
di stress otherwi se than as provided in subdivision one of this section,
or attenpts so to do, shall be guilty of a m sdeneanor, and shall be
puni shabl e by inprisonnent not to exceed one year or by fine not to
exceed one thousand dollars, or both.

§ 310. Liability for rent accruing after induction; termnation of
| ease. 1. The provisions of this section shall apply to any | ease
covering prem ses occupied for dwelling, professional, business,
agricultural, or simlar purposes in any case in which (a) such | ease
was executed by or on the behalf of a person who, after the execution of
such | ease, entered mlitary service, and (b) the prem ses so | eased
have been occupi ed for such purposes, or for a conbination of such
pur poses by such person or by himand his dependents.

The provisions of this section shall also apply to any | ease covering
prem ses occupi ed for dwelling purposes where such | ease was executed by
or on the behalf of a person who, after the execution of such |ease,
entered mlitary service where such | ease was al so executed by or on the



behal f of the spouse of such a person.

2. Any such | ease nay be term nated by notice in witing delivered to
the l essor (or his grantee) or to the lessor's (or his grantee's) agent
by a | essee at any tinme followi ng the date of the begi nning of such
mlitary service. Delivery of such notice nay be acconplished by pl acing
it in an envel ope properly stanped and duly addressed to the | essor (or
his grantee) or to the lessor's (or his grantee's) agent and depositing
the notice in the United States nails. Term nation of any such | ease
providing for nonthly paynment of rent shall not be effective until
thirty days after the first date on which the next rental paynent is due
and payabl e subsequent to the date when such notice is delivered or
mailed. In the case of all other |eases, termnation shall be effected
on the last day of the nonth following the nonth in which such notice is
delivered or mailed and in such case any unpaid rental for a period
preceding term nation shall be proratably conputed and any rental paid
i n advance for a period succeeding term nation shall be refunded by the
| essor (or his assignee). Upon application by the | essor to the
appropriate court prior to the term nation period provided for in the
notice, any relief granted in this subdivision shall be subject to such
nodi fications or restrictions as in the opinion of the court justice and
equity may in the circunstances require.

3. Any person who shall know ngly seize, hold or detain the persona
effects, clothing, furniture or other property of any person who has
lawfully term nated a | ease covered by this section or the spouse or
dependent of any such person, or in any manner interfere with the
renoval of such property fromthe prem ses covered by such | ease, for
t he purpose of subjecting or attenpting to subject any of such property
to a claimfor rent accruing subsequent to the date of term nation of
such | ease, or attenpts so to do, shall be guilty of a m sdeneanor and
shal | be punished by inprisonment not to exceed one year or by fine not
to exceed one thousand dollars, or both.

8§ 311. Installment purchases. 1. No person who has received, or whose
assi gnor has received, under a contract for the purchase of real or



personal property, or of lease or bailnment with a view to purchase of
such property, a deposit or installnment of the purchase price or a
deposit or installnment under the contract, |ease or bailnent froma
person or fromthe assignor of a person who, after the date of paynent
of such deposit or installnment, has entered mlitary service, shal
exerci se any right or option under such contract to rescind or termnate
the contract or resune possession of the property for nonpaynent of any
i nstal | nent thereunder due or for any other breach of the terns thereof
occurring prior to or during the period of such mlitary service, except
by action in a court of conpetent jurisdiction; provided, that nothing
contained in this section shall prevent the nodification, termnation,
or cancellation of any such contract, or prevent the repossession,
retention, foreclosure, sale or taking possession of property purchased
or received or which is security for any obligation under such contract,
pursuant to a nutual agreenment of the parties thereto, or their
assignees, if such agreenent is executed in witng subsequent to the
maki ng of such contract and during or after the period of mlitary
service of the person concerned.

2. Any person who shall knowi ngly resune possession of property which
is the subject of this section otherwi se than as provided in subdivision
one hereof or attenpt so to do, shall be guilty of a m sdeneanor and
shal | be punished by inprisonnment not to exceed one year, or by fine not
to exceed one thousand dollars, or both.

3. Upon the hearing of such action the court nay order the repaynent
of prior installnents or deposits or any part thereof, as a condition of
term nating the contract and resum ng possession of the property, or
may, in its discretion, onits ow notion, and shall, except as provided
in section three hundred and thirteen, on application to it by such
person in mlitary service or some person on his behalf, order a stay of
proceedi ngs as provided in this act except that such stay under this
section may be ordered for the period of mlitary service and six nonths
thereafter or any part of such period, unless, in the opinion of the
court, the ability of the defendant to conply with the terns of the
contract is not materially affected by reason of such service; or it nmay
make such ot her disposition of the case as may be equitable to conserve



the interests of all parties.

§ 311-a. Termnation of notor vehicle |ease contracts. 1. The
provi sions of this section shall apply to every | ease of a notor vehicle
for personal, professional, business, agricultural or simlar purposes
in any case in which (a) such | ease was executed by or on behalf of a
person who, after the execution of such | ease, entered active mlitary
service, and (b) the notor vehicle so | eased has been used for such
pur poses, or for a conbination of such purposes by such person or his or
her | egal dependents.

The provision of this section shall also apply to any | ease covering a
not or vehicle used for personal purposes where such | ease was executed
by or on the behalf of a person, who, after the execution of such | ease,
entered active mlitary service where such | ease was al so executed by or
on the behalf of the spouse of such a person.

2. Al |eases described in subdivision one of this section may be
term nated by notice in witing delivered to the | essor or to the
| essor's agent by a | essee at any tinme following the date of the
begi nni ng of such active mlitary service. Delivery of such notice shal
be acconplished by certified mail duly addressed to the lessor or to the
| essor's agent. Term nation of any such | ease providing for nonthly
| ease paynents shall not be effective until: (a) thirty days after the
first date on which the next |ease paynent is due and payabl e subsequent
to the date when such notice is delivered; or (b) the notor vehicle
subject to the lease is returned to the custody or the control of the
| essor, whichever is later. In the case of all notor vehicle | eases, any
unpai d | ease paynents for a period preceding term nation shall be
proratably conputed and any | ease paynents made in advance for a period
succeeding term nation shall be refunded by the | essor. Upon application
by the | essor to a court of conpetent jurisdiction prior to the
term nation period provided for in the notice, any relief granted in
t hi s subdivision shall be subject to such nodifications or restrictions
as in the opinion of such court may be appropriate in the interest of
justice.



§ 311-b. Cancellation without penalty of certain additional rental
contracts. 1. The provision of this section shall apply to any rental
contracts in which (a) such a contract was executed by or on the behalf
of a person, who, after the execution of such contract, entered active
mlitary service, and (b) where such entry into mlitary service now
renders it inpossible for such person to abide by the terns and
conditions of the rental contract.

2. A person who enters into a rental contract for goods or services
not otherw se addressed by the provisions of this article, who enters
into active mlitary service subsequent to the execution of such
contract, and where his or her mlitary activation causes it to be
i npossible for himor her to abide by the ternms and conditions of the
rental contract, is entitled to cancel such contract at no penalty and
with a full refund of any noneys which nay have been placed on deposit.

3. Any such contract nay be term nated by notice in witing delivered
to the contractor by such person in active mlitary service canceling
his or her rental contract within one week of his or her receipt of
orders to report for mlitary service, and such notice shall include a
copy of the orders in question. Delivery of such notice shall be
acconplished by certified mail duly addressed to the contractor.

8§ 311-c. Termnation wthout penalty of certain service contracts. 1.
The provisions of this section shall apply to every contract for
services froma tel ecormuni cati ons service provider, an internet service
provider, a health club as defined in section six hundred twenty-one of
t he general business law, a health spa, or a provider of television
services, including but not limted to cable television, direct
satellite and other television-like services, in any case in which: (a)
such contract was executed on or after the effective date of this
section by or on behalf of a person who, after the execution of such
contract, entered active mlitary service for ninety days or |onger; and
(b) the person's military service is at a | ocation where the service



provi der cannot provide the services covered by the contract.

2. (a) Any contract described in subdivision one of this section my
be term nated without penalty by witten notice delivered to the service
provi der by such person in active mlitary service canceling his or her
contract within fourteen days of his or her receipt of orders to report
for mlitary service. Such notice shall include a copy of the orders in
guesti on.

(b) Delivery of such notice shall be in accordance with industry
standards for notification of term nations, together with the future
date on which the service is to be term nated.

§ 312. Mortgages. 1. The provisions of this section shall apply only
to obligation and secured by nortgage, trust deed, or other security in
the nature of a nortgage upon real or personal property owned by a
person in mlitary service at the comencenent of the period of his
mlitary service and still so owned by hi mwhich obligations originated
prior to such person's period of mlitary service.

2. In any proceedi ng conmenced in any court during the period of
mlitary service to enforce such obligation arising out of nonpaynent of
any sumthereunder due or out of any other breach of the terns thereof
occurring prior to or during the period of such service the court may,
after hearing, in its discretion, on its own notion, and shall, except
as hereinafter provided in this act, on application to it by such person
in mlitary service or sonme person on his behalf, unless in the opinion
of the court the ability of the defendant to conply with the terns of
the obligation is not materially affected by reason of his mlitary
service

(a) stay the proceedings as provided in this act; or

(b) make such other disposition of the case as nay be equitable to
conserve the interests of all parties.

3. No sale, foreclosure, or seizure of property for nonpaynent of any
sum due under any such obligation, or for any other breach of the terns
t her eof , whet her under a power of sale, under a judgnent entered upon



warrant of attorney to confess judgnent contained therein, or otherw se,
shall be valid if made during the period of mlitary service, or within
six nmonths thereafter, unless upon an order of sale previously granted
by the court and a return thereto made and approved by the court.

4. Any person who shall know ngly cause to be nade any sale,
forecl osure or seizure of property defined as invalid by subdivision
three hereof, or attenpts so to do, shall be guilty of a m sdenmeanor and
shal | be punished by inprisonnment not to exceed one year, or by fine not
to exceed one thousand dollars, or both.

§ 313. Settlenent of cases involving stayed proceeding in foreclosure
or repossession of personal property. Were a proceeding to foreclose a
nortgage upon or to resune possession of personal property, or to
rescind or termnate a contract for the purchase thereof, has been
stayed as provided in this act, the court may, unless in its opinion an
undue hardship would result to the dependents of the person in mlitary
service, appoint three disinterested parties to appraise the property
and, based upon the report of the appraisers, order such sum if any, as
may be just, paid to the person in mlitary service or his dependent, as
the case may be, as a condition of foreclosing the nortgage, resuni ng
possessi on of the property, or rescinding or termnating the contract.

8§ 313-a. Exercise of rights under this article not to affect certain
future financial transactions. Application by a person in mlitary
service for, or receipt by a personin mlitary service of, a stay,
post ponement or suspension pursuant to the provisions of this article in
t he paynent of any tax, fine, penalty, insurance premium or other civil
obligation or liability of that person shall not itself, wthout regard
to other considerations, provide the basis for any of the foll ow ng:

1. A determnation by any | ender or other person that such person in
mlitary service is unable to pay such civil obligation or liability in
accordance with its terns.



2. Wth respect to a credit transacti on between a creditor and such
person in mlitary service: (a) a denial or revocation of credit by the
creditor; (b) a change by the creditor in the terns of an existing
credit arrangenent; or (c) a refusal by the creditor to grant credit to
such person in substantially the anbunt or on substantially the terns
request ed.

3. An adverse report relating to the creditworthiness of such person
in mlitary service by or to any person or entity engaged in the
practice of assenbling or evaluating consuner credit informtion.

4. A refusal by an insurer to insure such person.

8§ 314. Taxes; taxes on real property, et cetera. 1. The provisions of
this section shall apply when any taxes or assessnents, whether general
or special, other than taxes on incone, whether falling due prior or
during the period of mlitary service in respect of personal property,
noney or credits or real property owned and occupi ed for dwelling,
agricultural, or business purposes by a person in mlitary service, or
hi s dependents, at the comrencenent of his period of mlitary service
and still so occupied by his dependents or enpl oyees, are not paid.

2. No sale of such property shall be nmade to enforce the collection of
such tax or assessnment, or any proceeding or action for such purpose
commenced, except upon | eave of court granted upon application nmade
therefor by the collector of taxes or other officer whose duty it is to
enforce the collection of taxes or assessnents. The court thereupon,
unless in its opinion the ability of the person in nmlitary service to
pay such taxes or assessnents is not nmaterially affected by reason of
such service, nmay stay such proceedi ngs or such sale, as provided in
this act, for a period extending not nore than six nonths after the
termnation of the period of mlitary service of such person.

3. When by | aw such property may be sold or forfeited to enforce the
coll ection of such tax or assessnent, such person in mlitary service
shall have the right to redeem or conmence an action to redeem such



property, at any time not later than six nonths after the term nation of
such service, but in no case later than six nonths after the date when
this act ceases to be in force; but this shall not be taken to shorten
any period, now or hereafter provided by the |aws of the state, or any
political subdivision thereof, for such redenption.

4. (a) Except as provided in paragraph (b) of this subdivision,
whenever any tax or assessnent shall not be paid when due, such tax or
assessnent due and unpaid shall bear interest until paid at the rate of
si x per centum per annum fromthe date when such tax first becane a
lien, and no other penalty or interest shall be incurred by reason of
such nonpaynent, whether such penalty or interest shall have accrued
prior or shall accrue subsequent to the conmencenent of the period of
mlitary service of such person. Any lien for such unpaid taxes or
assessnent shall also include such interest thereon.

(b) A rmunicipal corporation is hereby authorized and enpowered to
adopt a local law or, in the case of a school district, a resolution
providing that the rate of interest pursuant to this section on unpaid
taxes or assessnent shall be at a rate | ess than six per centum per
annum

8§ 315. Taxes; incone taxes. The collection fromany person in the
mlitary service of any tax on the income of such person, whether
falling due prior to or during his period of mlitary service, shall be
deferred for a period extending not nore than six nonths after the
termnation of his period of mlitary service, if such person's ability
to pay such tax is naterially inpaired by reason of such service. No
i nterest on any anmpunt of tax, collection of which is deferred for any
period under this section, shall accrue for such period of defernent, by
reason of such non-paynent. The running of any statute of limtations
agai nst collection of such tax, by distraint or otherw se, shall be
suspended for the period of mlitary service, of any individual, the
collection of whose tax is deferred under this section, and for an
addi tional period of nine nonths beginning with the day followi ng the
termnation of his period of mlitary service.



8 316. Policies of insurance; policies not to | apse or be forfeited.
1. No policy which insures the |ife of a nmenber of a reserve conponent
of the armed forces of the United States, including the National Guard,
who is called to active duty, or no policy which has been brought wthin
the benefits of the federal "soldiers' and sailors' civil relief act”
shall |apse or be forfeited for the nonpaynent of prem umduring the
period of such service, or during two years after the expiration of such
period; provided that any such policy has not |apsed for the nonpaynent
of prem um before the comencenent of the period of mlitary service of
the insured, provided that in no case shall this prohibition extend for
nore than one year after this article ceases to be in force.

2. For the purposes of this section, the term"policy" shall include
any contract of life insurance as defined in paragraph one of subsection
(a) of section one thousand one hundred thirteen of the insurance | aw.

It shall also include any benefit in the nature of life insurance
arising out of nmenbership in any fraternal benefit society as defined in
subsection (a) of section four thousand five hundred one of the

i nsurance law. In no case, however, shall the term"policy" include

i nsurance exceeding a total face value of one hundred thousand doll ars
whet her in one or nore conpanies, but shall not include a policy insured
under Servicenen's Goup Life Insurance. The term "prem unt shal

i ncl ude nmenbershi p dues or assessnents in such society, and the date of

i ssuance of policy as herein limted shall refer to the date of

adm ssion to nenbership in such association; the term"insured" shal

i ncl ude any person who is the holder of a policy as defined in this
section; the term"insurer" shall include any corporation, partnership,
or other form of association which secures or provides insurance under
any policy as defined herein.

3. No individual accident and health insurance policy, defined in
par agraph three of subsection (a) of section one thousand one hundred
thirteen of the insurance |aw, which policy insures a nenber of the
organized mlitia of the state, and has not |apsed for the non-paynent
of prem uns before the conmencenent of a period of active duty in the
mlitary service of the state of New York by such nmenber, pursuant to an



order of the governor issued under the authority of section six or seven
of this chapter, shall |apse or be forfeited for the non-paynent of

prem uns during a period of sixty days fromthe date that said nmenber
begi ns such active duty provided the insurer is furnished with witten
notice of said duty within thirty days after the comrencenent thereof.
An insurer shall have the right to deduct the amount of due and unpaid
premi uns fromany benefit that nay beconme payable as a result of this
subdi vi si on.

8§ 316-a. Protection of assignor of life insurance policy; enforcenent
of storage liens. 1. Were any life insurance policy on the life of a
person in mlitary service has been assigned prior to such person's
period of mlitary service to secure the paynent of any obligation of
such person, no assi gnee of such policy, except the insurer in
connection with a policy l|oan, shall, during the period of mlitary
service of the insured or within one year thereafter, except upon the
consent in witing of the insured nade during such period or when the
prem uns thereon are due and unpaid or upon the death of the insured,
exercise any right or option by virtue of such assignnment unl ess upon
| eave of court granted upon an application made therefor by such
assignee. The court may thereupon refuse to grant such | eave unless in
t he opinion of the court the ability of the obligor to conply with the
terms of the obligation is not materially affected by reason of his or
her mlitary service.

2. No person shall exercise any right to foreclose or enforce any lien
for storage of household goods, furniture, or personal effects of a
person in mlitary service during such person's period of mlitary
service and for three nonths thereafter except upon an order previously
granted by a court upon application therefor and a return thereto nmade
and approved by the court; provided, however, within thirty days of such
person's return frommlitary service, he or she shall provide notice to
the individual or entity providing for the storage of his or her
househol d goods, furniture or personal effects. In such proceeding the
court may, after a hearing, in its discretion, onits ow notion, and
shall, on application to it by such person in mlitary service or sone



person on his or her behalf, unless in the opinion of the court the
ability of the defendant to pay the storage charges due is not
materially affected by reason of his or her mlitary service:

(a) stay the proceedings as provided in this article; or

(b) make such other disposition of the case as nay be equitable to
conserve the interest of all parties.

8§ 316-b. Professional liability protection for certain persons ordered
to active duty in arnmed forces. 1. Definitions. As used in this section:
(a) The term"active duty in state mlitary service" neans full-tine
status (other than for training) with a force of the state organized
mlitia as defined in subdivision one of section two of this chapter.

(b) The term"active duty in mlitary service of the United States"”
means full-tinme status (other than for training) in the United States
armed forces as defined in subdivision eight of section one of this

chapter.
(c) The term "profession” includes occupation.
(d) The term "professional"” includes occupational.

2. Applicability. This section applies to any person who:

(a) is ordered to active duty (other than for training) in either
state mlitary service pursuant to subdivision one of section six of
this chapter, or in the mlitary service of the United States pursuant
to title 10 of the United States Code; and

(b) inmediately before receiving the order to active duty:

(i) was engaged in the furnishing of health-care services or other
services determ ned by the secretary of state to be professional
services; and

(ii) had in effect a professional liability insurance policy that does
not continue to cover clains filed with respect to such person during
the period of the person's active duty unless the premuns are paid for
such coverage for such period.

3. Suspension of coverage. (a) Coverage of a person referred to in
subdi vision two of this section by a professional liability insurance
policy shall be suspended in accordance with this subdivision if the



i nsured requests such suspension in witing and delivers it to the

i nsurance carrier by certified mail. The request shall be effective upon
mai | i ng.
(b) A professional liability insurance carrier:

(i) shall not require that prem uns be paid by or on behalf of a
person for any professional liability insurance coverage suspended
pursuant to paragraph (a) of this subdivision; and

(ii) shall refund any anount paid for coverage for the period of such
suspensi on or, upon the election of such person, apply such anmount for
t he paynent of any prem um becom ng due upon the reinstatenment of such
cover age.

(c) A professional liability insurance carrier shall not be |iable
wWith respect to any claimthat is based on professional conduct
(including any failure to take any action in a professional capacity) of
a person that occurs during a period of suspension of that person's
professional liability insurance under this subdivision. For the
pur poses of the preceding sentence, a clai mbased upon the failure of a
prof essi onal to make adequate provision for patients to be cared for
during the period of the professional's active duty service shall be
considered to be based on an action or failure to take action before the
begi nni ng of the period of suspension of professional liability
i nsurance under this section, except in a case in which professional
services were provided after the date of the beginning of such period.

4. Reinstatenent of coverage. (a) Professional liability insurance
coverage suspended in the case of any person pursuant to subdivision
three of this section shall be reinstated by the insurance carrier on
the date on which that person sends by certified mail to the insurance
carrier a witten request for reinstatenent.

(b) The request of a person for reinstatenent shall be effective upon
mailing only if the person mails the request to the insurance carrier by
certified mail within thirty days after the date on which the person is
rel eased fromactive duty. The insurance carrier shall notify the person
of the due date for paynent of the prem um of such insurance. Such
prem um shall be paid by the person within thirty days after the
effective date of that notice.

(c) The period for which professional liability insurance coverage



shall be reinstated for a person under this subdivision shall not be
| ess than the bal ance of the period for which coverage woul d have
continued under the insurance policy if the coverage had not been
suspended.

5. Increase in premium An insurance carrier shall not increase the
anount of the prem um charged for professional liability insurance
coverage of any person for the mninmum period of the reinstatenent of
such coverage required under paragraph (c) of subdivision four of this
section to an anmount greater than the anmount chargeabl e for such
coverage for such period before the suspension, except to the extent of
any general increase in the prem um anmounts charged by that carrier for
the sane professional liability coverage for persons simlarly covered
by such i nsurance during the period of the suspension.

6. Continuation of coverage of unaffected persons. This section does
not :

(a) require a suspension of professional liability insurance coverage
for any person who is not a person referred to in subdivision tw of
this section and who is covered by the sane professional liability

i nsurance as a person referred to in such subdivision; or
(b) relieve any person of the obligation to pay premuns for the
coverage not required to be suspended.

7. Stay of civil or admnistrative actions. (a) Acivil or
adm ni strative action for damages on the basis of the all eged
prof essi onal negligence or other professional liability of a person
whose professional liability insurance coverage has been suspended under
subdi vision three of this section shall be stayed until the end of the
period of the suspension if:

(i) the action was comrenced during that period;

(ii) the action is based on an act or om ssion that occurred before
the date on which the suspension becane effective; and

(iii) the suspended professional liability insurance woul d, except for
t he suspension, on its face cover the all eged professional negligence or
ot her professional liability negligence or other professional liability

of the person.



(b) Whenever a civil or admnistrative action for damages is stayed
pursuant to subparagraph (i) of paragraph (a) of this subdivision in the
case of any person, the action shall be deened to have been filed on the
date on which the professional liability insurance coverage of such
person i s reinstated under subdivision four of this section.

8. Effect of suspension upon limtations period. In the case of a
civil or admnistrative action for which a stay could have been granted
under subdi vi sion seven of this section by reason of the suspension of
professional liability insurance coverage of the defendant under this
subdi vi sion, the period of the suspension of the coverage shall be
excluded fromthe conputation of any statutory period of limtation on
t he commencenent of such action.

9. Death during period of suspension. If a person whose professional
liability insurance coverage i s suspended pursuant to subdivision three
of this section dies during the period of the suspension:

(a) the requirenment for the grant or continuance of a stay in any
civil or adm nistrative action agai nst such person pursuant to paragraph
(a) of subdivision seven of this section shall term nate on the date of
t he death of such person; and

(b) the carrier of the professional liability insurance so suspended
shall be liable for any claimfor danages for professional negligence or
ot her professional liability of the deceased person in the sanme nmanner
and to the sane extent as such carrier would be liable if the person had
di ed whil e covered by such insurance but before the claimwas fil ed.

8§ 317. Reenploynent in private industry. 1. In the case of any person
who, in order to performmlitary service, has left or |eaves a
position, other than a tenporary position, in the enploy of any
enpl oyer, and who

(a) receives a certificate of conpletion of mlitary service duly
executed by an officer of the applicable force of the arned forces of
the United States or by an officer of the applicable force of the
organized mlitia of this state or of any other state as provided for by
| aw;



(b) is still qualified to performthe duties of such position; and

(c) makes application for reenploynent within ninety days after he or
she is relieved fromsuch service, if such position was in the enpl oy of
a private enployer, such enployer shall restore such person to such
position, or to a position of like seniority, status and pay, unless the
enpl oyer' s circunstances have so changed as to nake it inpossible or
unreasonabl e to do so.

2. The benefits, rights and privileges granted to persons in the
mlitary service by this section shall be extended to and be applicable
to any person who, in order to participate in assenblies for drill or
ot her equivalent training, reserve duty training, instruction or duties,
or annual full-time training duty, active duty for training or other
annual training pursuant to any |law of the United States or section
forty-six of this chapter or the regul ations issued thereunder, or in
order to attend service schools conducted by the armed forces of the
United States, tenporarily |leaves or has left his or her position, other
than a tenporary position, in the enploy of any enpl oyer and who, being
qualified to performthe duties of such position, makes application for
reenpl oyment within ten days after conpletion of such tenporary period
of servi ce.

2-a. The benefits, rights and privileges granted to persons in the
mlitary service by this section shall be extended to and be applicable
to any person who, in order to performinitial full-tinme training duty
or initial active duty for training with or in an arned force of the
United States under the provisions of this chapter or the |aws of the
United States or both, tenporarily |eaves or has left his or her
position, other than a tenporary position, in the enploy of any enpl oyer
and who, being qualified to performthe duties of such position, nakes
application for re-enploynent within sixty days after conpletion of such
period of full-time training duty or active duty for training.

3. The benefits, rights and privileges granted to persons in the
mlitary service by this section shall be extended to and be applicable
to any person who is or becones a nenber of the organized mlitia of
this state or of any other state as provided for by law, or of a reserve



conmponent of the arned forces of the United States and who, because of
such nenbership is discharged by his or her enployer or whose enpl oynent
i s suspended by his or her enployer because of such nmenbershi p and who,
being qualified to performthe duties of such position, makes
application for reenploynent or term nation of the period of his or her
suspension within ten days after such di scharge or suspension. These
benefits, rights and privileges are not applicable to persons
participating in routine reserve officer training corps training except
when perform ng advanced training duty as a nenber of a reserve
conponent of the arned forces.

4. Any person who is restored to a position in accordance with the
provi sions of this section shall be considered as having been on
furl ough or | eave of absence during his or her period of mlitary
service, tenporary service under subdivision two or subdivision tw-a of
this section, or of discharge or suspension under subdivision three of
this section, shall be so restored without |oss of seniority, shall be
entitled to participate in insurance or other benefits offered by the
enpl oyer pursuant to established rules and practices relating to
enpl oyees on furlough or | eave of absence in effect with the enpl oyer at
the tine such person entered the mlitary service or comrenced such
tenporary service or was so di scharged or suspended, and shall not be
di scharged from such position wi thout cause, within one year after such
restoration.

5. In case any private enployer fails or refuses to conply with the
provi sions of this section, the suprene court of the state within the
county in which such private enployer naintains a place of business,
shall have the power, upon the filing of a notion, petition or other
appropriate pleading, by the person entitled to the benefits of such
provi sions, to specifically require such enployer to conply with such
provi sions, and may, as an incident thereto, conpensate such person for
any | oss of wages or benefits suffered by reason of such enpl oyer's
unl awful action. The court shall order a speedy hearing in any such
case, and shall advance it on the calendar. Any person claimng to be
entitled to the benefits of the provisions of this section my appear
and be represented by counsel, or, upon application to the attorney



general of the state, may request that the attorney general appear and
act on his or her behalf. If the attorney general is reasonably
satisfied that the person so applying is entitled to such benefits, he
or she shall appear and act as attorney for such person in the am cable
adj ustnment of the claim or in the filing of any notion, petition or

ot her appropriate pleading and the prosecution thereof. In the hearing
and determ nation of such applications under this section no fees or
court costs shall be assessed agai nst a person so applying for such
benefits.

§ 318. Policy of the state. 1. It is hereby declared to be the policy
of the state that citizens and residents of the state should not be
di scri m nated agai nst because they are subject to mlitary duty pursuant
to this chapter or the laws of the United States or both; and that
persons doi ng business in the state should not refuse to enploy such
persons because they are so subject to mlitary duty.

2. (a) No person shall solicit, require, demand or otherw se request
that a person waive any of his or her rights under this article, whether
existing at that tinme or thereafter to accrue.

(b) Any person who shall know ngly violate paragraph (a) of this
subdi vi sion shall be guilty of a m sdenmeanor and shall be puni shed by
i mpri sonment not to exceed one year, or by fine not to exceed one
t housand dollars, or both such inprisonnent and fine, and shall be
further subject to a civil penalty in an amount not to exceed five
t housand dollars for each occurrence. Such penalty may be recovered in
an action brought by the attorney general in any court of conpetent
jurisdiction.

(c) Any waiver entered into in violation of this subdivision shall not
be deenmed to be binding on any person in mlitary service who executed
such wai ver.

8§ 319. Evasive transfers of interest. Were in any proceeding to
enforce a civil right in any court it is nade to appear to the
satisfaction of the court that any interest, property, or contract has



since the date of the approval of this act been transferred or acquired
with intent to delay the just enforcenent of such right by taking
advantage of this act, the court shall enter such judgnent or make such
order as mght lawfully be entered or nade, the provisions of this act
to the contrary notw t hstandi ng.

§ 321. Certificates of service. 1. In any proceeding under this act a
certificate executed by an officer of the applicable force of the arned
forces of the United States or by an officer of the applicable force of
the organized mlitia shall, when produced, be prina facie evidence of
the facts therein certified and of the authority of the signer to issue
t he sane.

2. \Wen a person in mlitary service has been reported m ssing he
shall be presuned to continue in such service until accounted for, and
no period herein limted which begins or ends with the death of such
person shall begin or end until the death of such person is in fact
reported to or proved by the applicable force of the arned forces of the
United States or of the organized mlitia, or until such death is proved
by a court of conpetent jurisdiction; provided, that no period herein
limted which begins or ends with the death of such person shall be
ext ended beyond a period of six nonths after the tinme when this act
ceases to be in force.

§ 322. Interlocutory orders. Any interlocutory order made by any
court under the provisions of this act may, upon the court's own notion
or otherw se, be revoked, nodified, or extended by it upon such notice
to the parties affected as it nay require.

8§ 323. Further relief. 1. A person may, at any tinme during his period
of mlitary service or within six nonths thereafter, apply to a court
for relief in respect of any obligation or liability incurred by such
person prior to his period of mlitary service or in respect of any tax
or assessment whether falling due prior to or during his period of



mlitary service. The court, after appropriate notice and heari ng,
unless in its opinion the ability of the applicant to conply with the
terms of such obligation or liability or to pay such tax or assessnent
has not been naterially affected by reason of his mlitary service, may
grant the following relief:

(a) In the case of an obligation payable under its terns in
i nstal l nents under a contract for the purchase of real estate, or
secured by a nortgage or other instrunment in the nature of a nortgage
upon real estate, a stay of the enforcenment of such obligation during
the applicant's period of mlitary service and, fromthe date of
term nation of such period of mlitary service or fromthe date of
application if made after such service, for a period equal to the period
of the remaining life of the installnent contract or other instrunent
plus a period of time equal to the period of mlitary service of the
applicant, or any part of such conmbi ned period, subject to paynent of
t he bal ance of principal and accunul ated interest due and unpaid at the
date of termnation of the period of mlitary service or fromthe date
of application, as the case may be, in equal installnents during such
conbi ned period at such rate of interest on the unpaid bal ance as is
prescribed in such contract, or other instrunent evidencing the
obligation, for installnents paid when due, and subject to such other
terms as may be just.

(b) I'n the case of any other obligation, liability, tax, or
assessnent, a stay of the enforcenment thereof during the applicant's
period of mlitary service and, fromthe date of term nation of such
period of mlitary service or fromthe date of application if made after
such service, for a period of tine equal to the period of mlitary
service of the applicant or any part of such period, subject to paynent
of the bal ance of principal and accunul ated i nterest due and unpai d at
the date of the termi nation of such period of mlitary service or the
date of application, as the case may be, in equal periodic installnments
during such extended period at such rate of interest as nay be
prescri bed for such obligation, liability, tax, or assessnent, if paid
when due, and subject to such other terns as may be just.

2. \Wen any court has granted a stay as provided in this section no
fine or penalty shall accrue during the period the terns and conditions



of such stay are conplied with by reason of failure to conply with the
terms or conditions of the obligation, liability, tax, or assessment in
respect of which such stay was grant ed.

§ 323-a. Maximumrate of interest. No obligation or liability bearing
interest at a rate in excess of six percent per year incurred by a
person in active mlitary service in the armed forces of the United
States or in active mlitary service of the organized mlitia of the
state before that person's entry into such service shall, during any
part of the period active mlitary service, bear interest at a rate in
excess of six percent per year unless, in the opinion of the court, upon
application thereto by the obligee, the ability of such person in
mlitary service to pay interest upon such obligation or liability at a
rate in excess of six percent per year is not materially affected by
reason of such service, in which case the court nmay make such order as
inits opinion may be just. As used in this section the term"interest”
i ncl udes service charges, renewal charges, fees and any other charges
(except bona fide insurance) with respect to such obligation or
l'iability.

8§ 323-b. Filing fees waiver; civil actions. In any civil action or
proceedi ng conmenced in any court by a person who is an active menber of
the force of the organized mlitia, as defined by subdivision nine of
section one of this chapter, where the dispute or controversy is rel ated
to such person's service in the organized mlitia or the reserves, and
the clains are based in whole or in part on this chapter, or on the
human rights lawrelating to mlitary status, or on title 38 or title 50
of the United States code, all court costs or filing fees for the
commencenent of the civil action or proceeding shall be waived.

8§ 324. Separability. |If any clause, sentence, paragraph, or part of
this article or the application thereof to any person or circunstances,
shall, for any reason, be adjudged by a court of conpetent jurisdiction

to be invalid, such judgnent shall not affect, inpair, or invalidate the



remai nder of this article, and the application thereof to other persons
or circunstances, but shall be confined in its operation to the cl ause,
sent ence, paragraph, or part thereof directly involved in the
controversy in which such judgnent shall have been rendered and to the
person or circunstances involved. It is hereby declared to be the

| egislative intent that this article would have been adopted had such

i nvalid provisions not been included.

8§ 325. Inconsistent provisions in other acts. Insofar as the
provi sions of this act are inconsistent with the provisions of any other
act, general or special, or of any local |law, the provisions of this act
shall be controlling.

8§ 326. Article thirteen of mlitary |law, added by |aws of nineteen
hundred forty-one, chapter six hundred eighty-six. Werever in any
section or provision of Article thirteen of the mlitary |aw, added by
| aws of nineteen hundred forty-one, chapter six hundred eighty-six, as
| ast anmended by | aws of nineteen hundred forty-seven, chapter three
hundred fifty-six, a proceeding, renedy, privilege, stay, limtation,
accounting or other transaction has been authorized or provided with
respect to mlitary service performed prior to April first, nineteen
hundred forty-eight, such section or provision shall be deened to
continue in full force and effect so long as nay be necessary for the
exerci se or enjoynent of such proceeding, renedy, privilege, stay,
limtation, accounting or other transaction.

§ 327. Duration of the enmergency. This act shall renmain in force and
effect until repeal ed or otherwi se term nated by subsequent act of the
| egi sl ature.

§ 328. Short title. This article shall be known and nmay be cited and
referred to as the "New York Soldiers' and Sailors' Cvil Relief Act of
1951".






