8 9.51 Residential treatnment facilities for children and yout h;
adm ssi ons.

(a) The director of a residential treatnent facility for children and
yout h, as defined by section 1.03 of this chapter, may receive as a
patient a person under the age of twenty-one in need of care and
treatment in such a facility who has been determ ned appropriate for
such care and treatnent in accordance with standards and priorities for
adm ssion established by the office in regulations in accordance with
federal regul ations.

(b) Persons admtted as in-patients to hospitals operated by the
of fice of nental health upon the application of the comm ssioner of the
office of children and fam |y services pursuant to section five hundred
nine of the executive |aw or 353.4 of the famly court act who are not
subject to a restrictive placenent pursuant to section 353.5 of the
famly court act, may, if appropriate, and subject to the provisions of
subdi vision (d) of this section, be transferred to a residential
treatment facility for children and youth. The comm ssioner of the
office of children and fam |y services shall be notified of any such
transfer. When appropriate, the director of the residential treatnent
facility may arrange the return of a patient so transferred to the
hospital or the transfer of a patient to another hospital or, in
accordance wi th subdivision four of section five hundred nine of the
executive law to the conm ssioner of the office of children and famly
servi ces.

(c) The comm ssioner shall consult with the executive director of the
council on children and famlies regarding the establishnent of an
advi sory board. The advi sory board shall include, as deened appropriate
by the conm ssioner and the executive director of the council on
children and famlies, representatives of the nenbers of the council on
children and famlies as specified in section four hundred eighty-three
of the social services |aw, |ocal agency representatives under the
jurisdiction of a nenber agency of the council on children and famli es,
famly representatives with |ived experience with residential treatnent
facility services, nedical directors fromresidential treatnent
facilities, and representatives fromhospitals with pediatric inpatient
psychiatric beds, that is not operated by the state office of nental
heal t h. Menbers of the advisory board shall be representative of the



racial, ethnic, and geographic diversity of the state. Such board shal
have the right to visit residential treatnment facilities for children
and youth and shall have the right to review clinical records and shal
be bound by the confidentiality requirements of section 33.13 of this

chapter. The advisory board shall issue an annual report on the
di sposition of applications for adm ssion to residential treatnent
facilities. Such report shall include, but not be limted to: the nunber

of children that applied to each residential treatnent facility, the
nunber of children admtted to each residential treatnent facility, the
nunber of children transferred froma hospital operated by the office of
mental health and subsequently transferred to another hospital, the
average length of stay for residents at each residential treatnent
facility, the nunmber of children served at each residential treatnent
facility, and the nunber of involuntary placenents and/or transfers from
office of nental health operated inpatient facilities which occur each
cal endar year. Such annual report shall be posted on the office of
mental health's website and submtted to the governor, the speaker of
the assenbly and the tenporary president of the senate by March first
for the previous cal endar year.

(d) Applications for adm ssion or transfer of an individual to a
residential treatnment facility for children and youth nust document that
t here has been an eval uation of the needs of the individual and a
determ nation of the individual's need for treatnent in a residential
treatnment facility for children and youth and the appropriateness of
such treatnent. In the case of individuals who are applicants or
reci pients of medical assistance pursuant to title eleven of article
five of the social services |law, such determ nation shall also include
certification of need for residential treatnent facility services in
accordance with this section. Were certification is required, an
i ndi vidual will be certified for adm ssion if:

(1) Available anmbul atory care resources and ot her residenti al
pl acenments do not neet the treatnment needs of the individual;

(2) Proper treatnent of the individual's psychiatric condition
requires in-patient care and treatnent under the direction of a
physi ci an; and

(3) Care and treatnent in a residential treatnent facility for
children and youth can reasonably be expected to inprove the



i ndividual's condition or prevent further regression so that services
will no | onger be needed, provided that a poor prognosis shall not in
itself constitute grounds for a denial of certification if treatnent can
be expected to effect a change in prognosis. Decisions to recomrend

adm ssion or priority adm ssion shall occur in consultation with the
residential treatnment facility and be based on a determ nation of
appropri ateness including consideration of facility staffing, patient

m x and acuity and the inpact on the safety of other residents. In the
event the office evaluates a child who is the subject of a proceedi ng
currently pending in the famly court, the office shall report its
decision to the famly court. Prior to adm ssion and no sooner than
fourteen days after adm ssion, the office or its designee may eval uate
the nedi cal necessity and quality of services for each Medicaid nenber
If the office or its designee determ nes that residential treatnent
services are no | onger appropriate, the determ nation of the office or
its designee shall be reported to the facility and the person, or the
person's |legally authorized representative. Such determ nation shall not
be effective retroactively.

No residential treatnent facility for children and youth shall admit a
person who has not been determ ned appropriate and where appropri ate,
certified for such adm ssion. Residential treatnent facilities shal
adm t individuals who have been designated as priority adm ssions by the
of fice or conm ssioner's designee.

(e) Notwi t hstandi ng any inconsistent provision of |aw, no governnent
agency shall make paynents pursuant to title nineteen of the federal
social security act or articles five and six of the social services |aw
to a residential treatnment facility for children and youth for service
to a person whose need for care and treatnent in such a facility was not
certified pursuant to this section.

(f) No person shall be admitted to a residential treatnent facility
for children and youth who has a nental illness which presents a
l'i keli hood of serious harmto others; "likelihood of serious harn shal
nmean a substantial risk of physical harmto other persons as manifested
by recent hom cidal or other violent behavior by which others are placed
in reasonabl e fear of serious physical harm

(g) Notwi t hstandi ng any ot her provision of law, the office or



commi ssi oner's designee shall be entitled to review clinical records

mai nt ai ned by any person or entity which pertain to an individual on
whose behal f an application is nmade for adm ssion to a residenti al
treatment facility for children and youth. Any clinical records received
by the office or comm ssioner's designee shall be kept confidential in
accordance with the provisions of section 33.13 of this chapter.

Confidentiality of clinical records of treatnent of a person in a
residential treatnment facility for children and youth shall be
mai ntai ned as required in section 33.13 of this chapter. That portion of
the clinical record maintained by a residential treatnment facility for
children and youth operated by an authorized agency specifically rel ated
to medical care and treatnment shall not be considered part of the record
required to be maintained by such authorized agency pursuant to section
three hundred seventy-two of the social services |aw and shall not be
di scoverable in a proceedi ng under section three hundred fifty-eight-a
of the social services |law or article ten-A of the famly court act
except upon order of the famly court; provided, however, that all other
information required by a | ocal social services district or the office
of children and fam |y services for purposes of sections three hundred
fifty-eight-a, four hundred nine-e and four hundred nine-f of the soci al
services law and article ten-A of the famly court act shall be
furni shed on request, and the confidentiality of such information shal
be saf eguarded as provided in section four hundred sixty-e of the social
services | aw



