8§ 81.43 Proceedings to discover property wthheld.

(a) To the extent that it is consistent with the authority otherw se
granted by the court a guardian nay conmence a proceeding in the court
whi ch appoi nted the guardian to di scover property w thheld. The petition
shall contain know edge, or information and belief of any facts tending
to show that any interest in real property or noney or other personal
property, or the proceeds or value thereof, which should be delivered
and paid to the guardian, is in the possession, under the control, or
wi thin the know edge or information of respondent who w thhol ds the sane
fromthe guardi an, whether such possession or control was obtai ned
before or after the appointnment of the guardian, or that the respondent
refuses to disclose know edge or information which such person nmay have
concerning the same or which will aid the guardian in nmaki ng di scovery
of such property. The petition shall request that respondent be ordered
to attend an inquiry and be exam ned accordingly and deliver property of
the incapacitated person if it is within his or her control. The
petition nay be acconpanied by an affidavit or other witten evidence,
tending to support the allegations thereof. If the court is satisfied on
t he papers so presented that there are reasonable grounds for the
inquiry, it nmust make an order accordingly, which may be returnable
forthwith, or at a future tine fixed by the court, and may be served at
any tinme before the hearing. If it shall appear fromthe petition or
fromthe answer interposed thereto, or in the course of the inquiry nade
pursuant to the order that a person other than the respondent in the
proceeding clains an interest in the property or the proceeds or the
val ue thereof, the court may by the original order or by suppl enental
order, direct such additional party to attend and be exam ned in the
proceeding in respect of his or her adverse claim and deliver the
property if in his or her control or the proceeds or val ue thereof.

Servi ce of such an order nust be nmade by delivery of a certified copy
thereof to the person or persons naned therein and the paynment or
tender, to each of the sumrequired by lawto be paid or tendered to a
W tness who is subpoenaed to attend a trial in such court.

(b) If the person directed to appear subnits an answer denyi ng any
know edge concerning or the possession of any property which belongs to
the incapacitated person or should be delivered to the guardian, or
shall make default in answer, he or she shall be sworn to answer truly



all questions put to himor her regarding the inquiry requested in the
petition. Any claimof title to or right to the possession of any
property of the incapacitated person nust be made by verified answer in
witing. If such answer is interposed, the issues raised thereby shal
be tried according to the usual practice of the court as a litigated

i ssue but the interposition of such answer shall not limt the right of
the guardian to proceed with the inquiry in respect of property not so
clainmed by the verified answer. If possession of the property is denied,
proof on that issue nay be presented to the court by either party. The
court may in an appropriate case make interimdecrees directing the
delivery of property not clainmed by verified answer and nay conti nue the
proceeding for determ nation of any litigated issue. If it appears that
the guardian is entitled to the possession of the property, the decree
shall direct delivery thereof to the guardian or if the property shal
have been diverted or disposed of, the decree nay direct paynent of the
proceeds or the value of such property or nay inpress a trust upon said
proceeds or make any determ nation which a court of equity m ght decree
in followng trust property funds. In any case in which a verified
answer is served and the court after a trial or hearing determ nes the
i ssue, the court may in its discretion award costs not exceeding fifty
dol lars and di sbursenments to be paid by the unsuccessful party.



