§ 81.19 Eligibility as guardian.

(a) 1. Any individual over eighteen years of age, or any parent under
ei ghteen years of age, who is found by the court to be suitable to
exerci se the powers necessary to assist the incapacitated person may be
appoi nted as guardian, including but not limted to a spouse, adult
child, parent, or sibling.

2. Anot-for-profit corporation organized to act in such capacity, a
soci al services official, or public agency authorized to act in such
capacity which has a concern for the incapacitated person, and any
comuni ty guardi an program operating pursuant to the provisions of title
three of article nine-B of the social services |aw which is found by the
court to be suitable to performthe duties necessary to assist the
i ncapaci tated person may be appoi nted as guardi an, provided that a
comuni ty guardi an program shall be appointed as guardi an only where a
speci al proceeding for the appointnent of a guardian under this article
has been conmenced by a social services official with whom such program
was contracted.

3. A corporation, except that no corporation (other than as provided
i n paragraph two of this subdivision) may be authorized to exercise the
powers necessary to assist the incapacitated person with personal needs.

(b) The court shall appoint a person nom nated as the guardian in
accordance with the provisions of section 81.17 of this article unless
the court determ nes the nomnee is unfit or the alleged incapacitated
person indicates that he or she no | onger wi shes the noninee to be
appoi nt ed.

(c) I'n the absence of a nomi nation in accordance with section 81.17 of
this article, the court shall appoint a person nom nated by the person
all eged to be incapacitated orally or by conduct during the hearing or
trial unless the court determ nes for good cause that such appoi nt nent
i's not appropriate.

(d) I'n nmaking any appoi ntnent under this article the court shal
consi der:

1. any appoi ntnent or del egati on nade by the person all eged to be
i ncapacitated in accordance with the provisions of section 5-1501,



5-1601 or 5-1602 of the general obligations |aw and sections two
t housand ni ne hundred sixty-five and two t housand ni ne hundred
ei ghty-one of the public health | aw,

2. the social relationship between the incapacitated person and the
person, if any, proposed as guardi an, and the social relationship
bet ween the incapacitated person and other persons concerned with the
wel fare of the incapacitated person;

3. the care and services being provided to the incapacitated person at
the tine of the proceeding;

4. the powers which the guardian will exercise;

5. the educational, professional and busi ness experience relevant to
the nature of the services sought to be provided;

6. the nature of the financial resources invol ved;

7. the unique requirenents of the incapacitated person; and

8. any conflicts of interest between the person proposed as guardi an
and the incapacitated person.

(e) Unless the court finds that no other person or corporation is
available or willing to act as guardian, or to provide needed services
for the incapacitated person, the follow ng persons or corporations my
not serve as guardi an

1. one whose only interest in the person alleged to be incapacitated
is that of a creditor;

2. one, other than a relative, who is a provider, or the enployee of a
provi der, of health care, day care, educational, or residential services
to the incapacitated person, whether direct or indirect.

(f) Mental hygiene |egal service may not serve as a guardi an.

(g) 1. In maki ng an appoi ntnent or considering a revocation of an
appoi ntment under this article, the court also nay obtain and consi der,



and may aut horize a court evaluator to review the sane and report to the
court concerning, any of the following information regarding the
guardi an or proposed guardian, and, if the incapacitated person resides
or will reside with such guardi an or proposed guardi an, any person

ei ghteen years or older residing in the guardi an or proposed guardi an's
househol d:

(i) a crimnal history record check of such person or persons; and in
furtherance thereof, the court shall be authorized to: (1) obtain a set
of such person's fingerprints; (2) direct that the division of crimnal
justice services pronptly provide to the court a crimnal history
record, if any, with respect to such person or a statenent that such
person has no crimnal record; and (3) direct the subm ssion of such
person's fingerprints by the division of crimnal justice services to
the federal bureau of investigation for purposes of a nationw de
crimnal history record check pursuant to and consistent with public | aw
92-544 to determne if such person has a crimnal history in any state
or federal jurisdiction;

(ii) reports for such person or persons fromthe sex offender registry
establ i shed and nai ntai ned pursuant to section one hundred sixty-eight-b
of the correction | aw

(iii) indicated reports for such person or persons fromthe statew de
central register of child abuse and naltreatnment established and
mai nt ai ned pursuant to section four hundred twenty-two of the soci al
services law, upon a finding by the court, pursuant to paragraph e of
subdi vi si on four of such section, that such information is necessary for
the court to determ ne whether to nake or continue an appoi nt nent
pursuant to this article;

(iv) reports for such person or person fromthe statew de conputerized
regi stry of orders of protection established and mai ntai ned pursuant to
section two hundred twenty-one-a of the executive |aw, and

(v) related decisions in court proceedings initiated pursuant to
article ten of the family court act and related warrants issued under
the fam |y court act.

2. The court shall obtain and consider records and reports specified
i n paragraph one of this subdivision between the tine the judge executes
the order to show cause and the hearing date of the order to show cause



if a guardian or guardians are proposed in the petition or, as soon as a
guardi an or guardi ans are proposed by a party to the proceedi ng or

nom nated by the person alleged to be incapacitated, during a proceedi ng
under this article.

3. Upon consideration of all factors bearing on the best interests of
the incapacitated person including consideration of all relevant factors
in section seven hundred fifty-three of the correction |aw, the records
and reports specified in paragraph one of this subdivision, and the
court evaluator's report thereon, and after notifying counsel involved
in the proceeding, or in the event of a self-represented party notifying
such party, the court may appoint, refuse to appoint or revoke the
appoi ntment of any person as guardi an pursuant to this article.

4. \Where the court requests a crimnal history record for a person
pursuant to this section, the court shall provide the subject of the
request with a copy of his or her crimnal history record, if any, a
reasonabl e tinme before consideration of such record under this
subdi vi sion and i nform such person of his or her right to seek
correction of any incorrect information contained in such record
pursuant to regul ati ons and procedures established by the division of
crimnal justice services.



