§ 81.09 Appointnment of court eval uator.

(a) At the time of the issuance of the order to show cause, the court
shal | appoint a court eval uator.

(b) 1. the court may appoint as court eval uator any person i ncl uding,
but not limted to, the nental hygiene | egal service in the judicial
department where the person resides, a not-for-profit corporation, an
attorney-at-|aw, physician, psychol ogist, accountant, social worker, or
nurse, wth know edge of property managenent, personal care skills, the
probl ens associated with disabilities, and the private and public
resources available for the type of limtations the person is alleged to
have. The nane of the court evaluator shall be drawmn froma I|ist
mai nt ai ned by the office of court adm nistration,;

2. if the court appoints the nental hygiene | egal service as the
eval uator and upon investigation in accordance with section 81.10 of
this article it appears to the nental hygi ene | egal service that the
mental hygi ene | egal service represents the person alleged to be
i ncapacitated as counsel, or that counsel should otherw se be appointed
i n accordance with section 81.10 of this article for the person all eged
to be incapacitated, the nmental hygi ene | egal service shall so report to
the court. The nental hygiene |egal service shall be relieved of its
appoi ntment as court eval uator whenever the nmental hygi ene | egal service
represents as counsel, or is assigned to represent as counsel, the
person all eged to be incapacitated.

(c) The duties of the court evaluator shall include the foll ow ng:

1. neeting, interview ng, and consulting with the person alleged to be
i ncapaci tated regardi ng the proceedi ng.

2. determ ning whether the alleged incapacitated person understands
English or only another |anguage, and explaining to the person alleged
to be incapacitated, in a manner which the person can reasonably be
expected to understand, the nature and possi bl e consequences of the
proceedi ng, the general powers and duties of a guardian, avail able
resources, and the rights to which the person is entitled, including the
right to counsel



3. determ ning whether the person alleged to be incapacitated w shes
| egal counsel of his or her own choice to be appointed and ot herw se
eval uati ng whet her | egal counsel should be appointed in accordance with
section 81.10 of this article.

4. interviewing the petitioner, or, if the petitioner is a facility or
government agency, a person within the facility or agency fully famliar
with the person's condition, affairs and situation.

5. investigating and naking a witten report and recommendati ons to
the court; the report and reconmendati ons shall include the court
eval uator's personal observations as to the person alleged to be
i ncapacitated and his or her condition, affairs and situation, as well
as information in response to the foll owi ng questions:

(i) does the person alleged to be incapacitated agree to the
appoi ntment of the proposed guardian and to the powers proposed for the
guar di an

(ii) does the person wi sh | egal counsel of his or her own choice to be
appointed or is the appointnment of counsel in accordance with section
81.10 of this article otherw se appropriate;

(iii) can the person alleged to be incapacitated cone to the
court house for the hearing;

(iv) if the person alleged to be incapacitated cannot cone to the
courthouse, is the person conpletely unable to participate in the
heari ng;

(v) if the person alleged to be incapacitated cannot cone to the
court house, would any meani ngful participation result fromthe person's
presence at the hearing;

(vi) are available resources sufficient and reliable to provide for
personal needs or property managenent without the appoi ntnent of a
guar di an

(vii) howis the person alleged to be incapacitated functioning with
respect to the activities of daily living and what is the prognosis and
reversibility of any physical and nental disabilities, alcoholismor
subst ance dependence? The response to this question shall be based on
the evaluator's own assessnent of the person alleged to be incapacitated
to the extent possible, and where necessary, on the exam nation of



assessnents by third parties, including records of nedical,
psychol ogi cal and/or psychiatric exam nati ons obtai ned pursuant to
subdi vision (d) of this section. As part of this review, the court

eval uator shall consider the diagnostic and assessnent procedures used
to determi ne the prognosis and reversibility of any disability and the
necessity, efficacy, and dose of each prescribed nedication;

(viii) what is the person's understandi ng and appreciation of the
nat ure and consequences of any inability to nanage the activities of
daily living;

(ix) what is the approxi mate val ue and nature of the financi al
resources of the person alleged to be incapacitated;

(x) what are the person's preferences, w shes, and values with regard
to managi ng the activities of daily |iving;

(xi) has the person alleged to be incapacitated made any appoi nt nent
or del egation pursuant to section 5-1501, 5-1505, or 5-1506 of the
general obligations |aw, section two thousand nine hundred sixty-five or
two thousand ni ne hundred ei ghty-one of the public health |law, or a
living will;

(xii) what would be the least restrictive formof intervention
consistent with the person's functional |evel and the powers proposed
for the guardi an

(xiii) what assistance is necessary for those who are financially
dependent upon the person alleged to be incapacitated,

(xiv) is the choice of proposed guardi an appropriate, including a
guardi an nom nated by the allegedly incapacitated person pursuant to
section 81.17 or subdivision (c) of section 81.19 of this article; and
what steps has the proposed guardi an taken or does the proposed guardi an
intend to take to identify and neet the current and energi ng needs of
the person alleged to be incapacitated unless that infornmation has been
provided to the court by the |ocal department of social services when
t he proposed guardian is a community guardi an program operating pursuant
to the provisions of title three of article nine-B of the social
services | aw,

(xv) what potential conflicts of interest, if any, exist between or
anong fam |y nmenbers and/or other interested parties regarding the
proposed guardi an or the proposed relief;

(xvi) what potential conflicts of interest, if any, exist involving



the person alleged to be incapacitated, the petitioner, and the proposed
guardi an; and

(xvii) are there any additional persons who should be given notice and
an opportunity to be heard.

In addition, the report and recommendati ons shall include any
i nformati on required under subdivision (e) of this section, and any
additional information required by the court.

6. interviewing or consulting with professionals having specialized
knowl edge in the area of the person's alleged incapacity including but
not limted to devel opnental disabilities, alcohol and substance abuse,
and geriatrics.

7. retaining an independent nedi cal expert where the court finds it is
appropriate, the cost of which is to be charged to the estate of the
al l egedly incapacitated person unless the person is indigent.

8. conducting any other investigations or making recommendati ons with
respect to other subjects as the court deens appropriate.

9. attending all court proceedi ngs and conferences.

(d) The court evaluator may apply to the court for perm ssion to
i nspect records of medical, psychol ogical and/or psychiatric
exam nations of the person alleged to be incapacitated; except as
ot herwi se provided by federal or state law, if the court determ nes that
such records are likely to contain information which will assist the
court evaluator in conpleting his or her report to the court, the court
may order the disclosure of such records to the court eval uator
not wi t hst andi ng the physician/patient privilege, the
psychol ogi st/ patient privilege, or the social worker/client privilege as
set forth in sections four thousand five hundred four, four thousand
five hundred seven, and four thousand five hundred ei ght of the civil
practice law and rules; if the court orders that such records be
di sclosed to the court evaluator, the court may, upon the court's own
notion, at the request of the court evaluator, or upon the application
of counsel for the person alleged to be incapacitated, or the



petitioner, also direct such further disclosure of such records as the
court deens proper

(e) The court evaluator shall have the authority to take the steps
necessary to preserve the property of the person alleged to be
i ncapacitated pending the hearing in the event the property is in danger
of waste, msappropriation, or loss; if the court eval uator exercises
authority under this subdivision, the court evaluator shall imrediately
advi se the court of the actions taken and include in his or her report
to the court an explanation of the actions the court evaluator has taken
and the reasons for such actions.

(f) When judgnment grants a petition, the court nay award a reasonabl e
conpensation to a court evaluator, including the nental hygi ene | egal
service, payable by the estate of the allegedly incapacitated person.
When a judgnent denies or dismisses a petition, the court may award a
reasonabl e all owance to a court evaluator, including the nental hygiene
| egal service, payable by the petitioner or by the person alleged to be
i ncapacitated, or both in such proportions as the court may deem j ust.
When the person alleged to be incapacitated dies before the
determ nation is made in the proceeding, the court may award a
reasonabl e all owance to a court evaluator, payable by the petitioner or
by the estate of the decedent, or by both in such proportions as the
court may deem just.



