8§ 41.34 Site selection of conmmunity residential facilities.

(a) For the purposes of this section, the follow ng definitions shal
apply:

(1) "Conmunity residential facility for the disabled" neans a
supportive living facility with four to fourteen residents or a
supervised living facility subject to licensure by the office of nental
health or the office for people with devel opnental disabilities which
provi des a residence for up to fourteen individuals with nental
disabilities, including residential treatnent facilities for children
and yout h.

(2) "Sponsoring agency" means an agency or unit of government, a
vol untary agency or any other person or organization which intends to
establish or operate a conmunity residential facility for the disabl ed.

(3) "Municipality" nmeans an incorporated village if a facility is to
be located therein, a town if the facility is to be |ocated therein and
not simultaneously within an incorporated village, or a city, except
that in the city of New York, the community board with jurisdiction over
the area in which such a facility is to be |ocated shall be considered
the nmunicipality.

(4) "Conm ssioner"” nmeans the conm ssioner of the office of the
departnment responsible for issuance of |icense and operating certificate
to the proposed community residential facility.

(b) If a sponsoring agency intends to establish a residential facility
for the disabled within a nunicipality but does not have a specific site
selected, it may notify the chief executive officer of the municipality
inwiting of its intentions and include in such notice a description of
the nature, size and community support requirenments of the program
Provi ded, however, nothing in this subdivision shall preclude the
proposed establishnent of a site pursuant to subdivision (c) of this
secti on.

(c) (1) When a site has been selected by the sponsoring agency, it
shall notify the chief executive officer of the nmunicipality in witing
and include in such notice the specific address of the site, the type of
community residence, the nunber of residents and the comunity support
requi renents of the program Such notice shall also contain the nost
recently published data conpil ed pursuant to section four hundred
sixty-three of the social services |aw which can reasonably be expected



to permit the municipality to evaluate all such facilities affecting the
nature and character of the area wherein such proposed facility is to be
| ocated. The nunicipality shall have forty days after the receipt of
such notice to:

(A) approve the site recomended by the sponsoring agency;

(B) suggest one or nore suitable sites within its jurisdiction which
coul d acconmodate such a facility; or

(C) object to the establishnent of a facility of the kind described by
t he sponsoring agency because to do so would result in such a
concentration of community residential facilities for the nentally
disabled in the nmunicipality or in the area in proximty to the site
sel ected or a conbination of such facilities with other conmunity
residences or simlar facilities |icensed by other agencies of state
governnment, including all comrunity residences, internediate care
facilities, residential care facilities for adults and residential
treatnment facilities for individuals with nental illness or
devel opnmental disabilities operated pursuant to article sixteen or
article thirty-one of this chapter and all simlar residential
facilities of fourteen or |ess residents operated or |icensed by another
state agency, that the nature and character of the areas within the
muni cipality would be substantially altered.

Such response shall be forwarded to the sponsoring agency and the
comm ssioner. If the nunicipality does not respond within forty days,
t he sponsoring agency may establish a comunity residence at a site
recomended in its notice.

(2) Prior to forwarding a response to the sponsoring agency and the
commi ssioner, the municipality may hold a public hearing pursuant to
| ocal | aw.

(3) If the municipality approves the site recommended by the
sponsori ng agency, the sponsoring agency shall seek to establish the
facility at the approved site.

(4) If the site or sites suggested by the nmunicipality are
satisfactory with regard to the nature, size and conmunity support
requi renents of the program of the proposed facility and the area in
whi ch such site or sites are |ocated does not already include an
excessi ve nunber of comunity residential facilities for the nentally



disabled or simlar facilities licensed by other state agencies, the
sponsori ng agency shall seek to establish its facility at one of the
sites designated by the municipality.

If the nmunicipality suggests a site or sites which are not
satisfactory to the sponsoring agency, the agency shall so notify the
muni ci pality which shall have fifteen days to suggest an alternative
site or sites for the proposed community residential facility.

(5) In the event the nmunicipality objects to establishnment of a
facility in the municipality because to do so would result in such a
concentration of community residential facilities for persons with
mental disabilities or conbination of such facilities and ot her
facilities licensed by other state agencies that the nature and
character of areas within the nunicipality would be substantially
altered; or the sponsoring agency objects to the establishnent of a
facility in the area or areas suggested by the municipality; or in the
event that the nmunicipality and sponsoring agency cannot agree upon a
site, either the sponsoring agency or the municipality may request an
i medi ate hearing before the conm ssioner to resolve the issue. The
commi ssi oner shall personally or by a hearing officer conduct such a
hearing within fifteen days of such a request.

In review ng any such objections, the need for such facilities in the
muni cipality shall be considered as shall the existing concentration of
such facilities and other simlar facilities |icensed by other state
agencies in the nmunicipality or in the area in proximty to the site
sel ected and any other facilities in the nunicipality or in the area in
proximty to the site selected providing residential services to a
significant nunber of persons who have formerly received in-patient
mental health services in facilities of the office of nmental health or
the office for people with devel opnental disabilities. The conm ssi oner
shall sustain the objection if he determ nes that the nature and
character of the area in which the facility is to be based would be
substantially altered as a result of establishment of the facility. The
commi ssi oner shall nake a determnation within thirty days of the
heari ng.

(d) Review of a decision rendered by a commr ssioner pursuant to this



section may be had in a proceedi ng pursuant to article seventy-eight of
the civil practice |aw and rules comenced within thirty days of the
determ nation of the comm ssioner.

(e) (1) Alicensing authority shall not issue an operating certificate
to a sponsoring agency for operation of a facility if the sponsoring
agency does not notify the municipality of its intention to establish a
program as required by subdivision (c) of this section. Any operating
certificate issued without conpliance with the provisions of this
section shall be considered null and void and continued operation of the
facility may be enj oi ned.

(2) The office of nental health and the office for people with
devel opnmental disabilities shall not issue an operating certificate for
the operation of a supportive living facility or a supervised |iving
facility of nore than fourteen residents if the agency or unit of
governnment, voluntary agency or any other person or organi zation which
intends to establish or operate such a facility does not notify the
chi ef executive officer of the municipality in which that facility is to
be established in witing of the intention to establish such facility
and include in such notice the specific address of the site, the type of
resi dence, the nunber of residents and the comunity support
requi renents of the program provided, however, that nothing contained
in this paragraph shall either be construed to require facilities of
nore than fourteen beds to neet any other requirenent of this section,
or to deemsuch facilities famly units for the purposes of |ocal |aws
and ordi nances.

(f) A community residence established pursuant to this section and
famly care honmes shall be deened a famly unit, for the purposes of
| ocal | aws and ordi nances.



