§ 32.31 Establishnment or incorporation of facilities for chem cal
dependence services.

(a) No provider of services or facility providing chem cal dependence
services shall be established except with the witten approval of the
commi ssioner. No certificate of incorporation of a business, nenbership
or not-for-profit corporation or articles of organization of a limted
liability conpany shall hereafter be filed which includes anong its
corporate purposes or powers the establishnment or operation of a
facility providing chem cal dependence services or the solicitation of
contributions for any such purpose, or two or nore of such purposes,
except with the witten approval of the comm ssioner and, when ot herw se
required by |law, the approval of a justice of the suprene court endorsed
on or annexed to the certificate of incorporation. Notw thstandi ng any
ot her provision of |law, the comm ssioner shall not require a corporation
to anend its certificate of incorporation or alimted liability conpany
to anend its articles of organization which includes anong the purposes
of the corporation or limted liability conmpany the establishnment or
operation of a substance abuse program or al coholismfacility. Any such
corporate or limted liability conpany purposes, powers, Or provisions
previ ously approved by the office shall be deened consent by the office
for such corporation or limted liability conpany to provide chem ca
dependence services. Nothing herein obviates the need for such
corporation or limted liability conpany to possess a valid operating
certificate.

(b) Wth respect to the incorporation or establishment of a provider
or facility providing chenm cal dependence services, the conm ssioner
shall give witten approval after all of the follow ng requirenents have
been net:

1. An application for approval of the proposed certificate of
i ncorporation or articles of organization shall be filed with the
commi ssi oner together with such other fornms and information as shall be
prescri bed by, or acceptable to, himor her. Thereafter, the
commi ssi oner shall forward a copy of the proposed certificate or
articles or organization and application for establishnent and
acconpanyi ng docunents, to the |ocal governnental unit of the area in
whi ch such facility is to be |ocated. The conm ssioner shall not act



upon such application until the |local governnental unit has had a
reasonable tine to subnmt their recomendations.

2. Upon receipt of the reconmendati ons of the | ocal governnental unit,
or the | apse of a reasonable time for comment, the comm ssioner shal
submt the application along with the recommendati ons of the | ocal
governnmental unit to the advisory council on al coholismand substance
abuse services for its review and recommendati on. The comm ssi oner shal
not act upon an application for establishment of a facility w thout
having first given such advisory council a reasonable opportunity to
make its reconmendati on on the application.

3. The comm ssioner shall not take any action contrary to the
reconmendati on of the council unless he or she first appears before the
council and explains his or her reasons therefor. The conm ssi oner shal
not take any action contrary to the advice of the | ocal governnental
unit until he or she affords, to such entity, an opportunity to request
a public hearing and if so requested, a public hearing shall be held in
accordance with subdivision (e) of section 32.29 of this article. If the
comi ssi oner proposes to di sapprove the application he or she shal
afford the applicant an opportunity to request a public hearing in
accordance with subdivision (e) of section 32.29 of this article. The
commi ssi oner may hold such a public hearing on the application on his or
her own notion. Any public hearing held pursuant to this subdivision may
be conducted by the conm ssioner or by any individual designated by the
commi ssi oner.

(c) The comm ssioner shall not approve a certificate of incorporation
or articles of organization or application for establishnent unless the
provi si ons of subdivision (a) of section 32.09 of this article have been
nmet and that the commi ssioner is satisfied, insofar as applicable, as
to:

1. the public need for the existence of the facility at the tine and
pl ace and under the circunmstances proposed taking into consideration

| ocal, regional, and statew de need;

2. the absence of availability and feasibility of devel opnent of



facilities or services which may serve as alternatives or substitutes
for the whole or any part of the proposed facility;

3. the character, conpetence and standing in the community of the
proposed i ncorporators, directors, nenbers, partners, sponsors,
st ockhol ders or operators; considering, with respect to any proposed
i ncorporator, director, nenber, partner, sponsor, stockhol der or
operator who is already or within the past ten years has been an
i ncorporator, director, nenber, partner, sponsor, stockhol der or
operator of any hospital, private proprietary honme for adults, residence
for adults, or not-for-profit hone for the aged or blind which has been
i ssued an operating certificate by the office of children and fam |y
services or a halfway house, hostel or other facility or institution for
the care, custody or treatnent of the nmentally disabled which is subject
to approval by an office of the departnment, the | evel of care being or
havi ng been rendered in each such hospital, hone, residence, halfway
house, hostel, or other residential facility or institution with which
such person is or was affiliated;

4. the overall financial condition of the applicant, through review of
audited financial statenents, taking into consideration the financi al
resources of the proposed facility and of its sources of future
revenues; and

5. the sufficiency of such other matters as he or she shall deemin
the public interest.

(d) 1. Any change in the person who or partnership which is the
provi der of services shall be approved by the comm ssioner in accordance
with the provisions of this subdivision and subdivisions (a) through (c)
of this section.

2. Any transfer, assignnent or other disposition of ten percent or
nore of the stock, menbership interest or voting rights thereunder of a
corporation or a limted liability conpany which is the provider of
services providing chem cal dependence services or any transfer,
assi gnment or other disposition of the stock, ownership or voting rights
t her eunder of such a corporation or a limted liability conpany which



results in the ownership or control of nmore than ten percent of the
stock, ownership or voting rights thereunder of such corporation or
limted liability conpany by any person shall be subject to approval by
t he conm ssioner in accordance with the provisions of this subdivision
and subdi visions (a) through (c) of this section and rul es and
regul ati ons pronul gated pursuant thereto. In the absence of such
approval, the operating certificate of such facility shall be subject to
revocati on or suspension.

3. No facility shall be approved for establishnment which would be
operated by a partnership or limted liability conpany any of the
menbers of which are not natural persons.

4. No facility shall be approved for establishnment which would be
operated by a corporation any of the stock of which is owned by anot her
cor poration.

5. No corporation having power to solicit contributions for charitable
pur poses shall be deened to have authority to solicit contributions for
any purposes for which the approval of the conm ssioner is required
pursuant to subdivision (a) of this section, unless the certificate of
i ncorporation or articles of organization specifically nakes provisions
therefor, and the witten approval of the comm ssioner is endorsed on or
annexed to such certificate or articles of organization. Were such
approval has not been obtained the comm ssioner may institute and
mai ntain an action in the suprene court through the attorney general to
procure a judgnment dissolving and vacating or annulling the certificate
of incorporation or articles of organization of any such corporation or
limted liability conpany.

6. Only a natural person or a partnership existing under the
partnership |l aw may hereafter undertake to engage in the business of
operating or conducting a facility providing chem cal dependence
services for profit, except that: (i) a person, partnership or
corporation which owed and was operating such a facility on July first,
ni net een hundred ei ghty-three nmay continue to own and operate such
facility; (ii) a business corporation organi zed pursuant to the business



corporation law or a limted liability conpany organi zed pursuant to the
limted liability conpany |aw may, with the approval of the comm ssioner
and in accordance with the provisions of this section, undertake to
engage in the business of operating or conducting such a facility

provi ded that such corporation or limted liability conmpany shall not

di scri m nate because of race, color, creed, national origin or sponsor
in adm ssion or retention of patients; (iii) any person who, or a
partnership which, is operating a private proprietary facility in
accordance with applicable provisions of |aw nay, with the approval of

t he conm ssioner, and in accordance with the provisions of this section
and any rules and regul ations thereunder, forma business corporation to
engage in the business of operating or conducting such facility,

provi ded, however, that such corporation shall not discrimnm nate because
of race, color, creed, national origin or sponsor in adm ssion or
retention of patients.

(e) The comm ssioner shall adopt and anend rules and regulations to
ef fectuate the provisions and purposes of this section, and to provide
for the revocation, limtation or annul nent of approvals of
establishment or formation of limted liability conpanies or
i ncorporation of corporations.

(f) Where the approval required by subdivision (a) of this section has
not been obtained, the comm ssioner may institute and mai ntain an action
in the suprenme court through the attorney general to procure a judgnent
di ssol ving and vacating or annulling:

1. the certificate of incorporation of any such corporation or
articles of organization of any such limted liability conpany, or

2. the certificate of incorporation of any such corporation or the
articles of organization of any such limted liability conpany hereafter
i ncorporated or formed, the name, purposes, objectives, or activities of
which in any nanner may reasonably |lead to the belief that the
corporation or limted liability conpany possesses or nay exercise any
of such purposes.



