§ 31.37 Mental health incident review panels.

(a) The comm ssioner shall establish no | ess than one nental health
i ncident review panel per quarter to review the circunstances and events
related to an incident involving a person with serious nental illness
occurring in the community that involved the use of deadly physical
force, as defined by subdivision eleven of section 10.00 of the penal
law, and resulted in serious physical injury, as defined by subdivision
ten of section 10.00 of the penal law, to another. In selecting an
incident to be reviewed, the conm ssioner shall review requests from
| ocal governnental units, or non-governmental organi zations or
not-for-profit entities involved with the provision of nental health
care or that represent the interests of people with nental illness and
shall identify an incident appropriate for an incident review panel,
consistent with the purposes of this section.

(a-1) The conm ssioner may establish, on their own accord, additional
mental health incident review panels for the purposes of reviewing in
conjunction with local representation, the circunstances and events

related to a serious incident involving a person with nmental ill ness.
For purposes of this section, a "serious incident involving a person
with nmental illness"” means an incident occurring in the comunity in
which a person with a serious nental illness suffers physical injury as

defined in subdivision nine of section 10.00 of the penal |aw or causes
such physical injury to another person, or suffers a serious and
prevent abl e nmedi cal conplication or becones involved in a crimnal

i nci dent invol ving viol ence.

(a-2) A panel established under this section shall conduct a review of
such incident for the purpose of identifying problens or gaps in nental
health delivery systens and to nake recomrendati ons for corrective
actions to inprove the provision of nental health or related services,
to inprove the coordination, integration and accountability of care in
the nental health service system and to enhance individual and public
safety.

(b) A nmental health incident review panel shall include
representatives fromthe office of nental health, the division of
crimnal justice services, and the chief executive officer or designee
of the | ocal governnental unit where the serious incident involving a
person with a nmental illness occurred. A nmental health incident review



panel may al so include, if deemed appropriate by the conm ssi oner based
on the nature of the serious incident being reviewed, one or nore
representatives frommental health providers, |ocal departnents of
soci al services, human services prograns, hospitals, |ocal schools,
energency nedical or nental health services, the office of the county
attorney, state or local police agencies, the office of the nedical
exam ner or the office of the coroner, the judiciary, or other
appropriate state or local officials; provided, however, that a | ocal

| aw enforcenent official may not serve as a nenber of such a review
panel if such local |aw enforcenent official's office or agency is
directly involved in any ongoing investigation or prosecution of a crine
under review by the panel, or any appeal of a crimnal conviction for
such cri ne.

(c) (i) Notw thstanding any other provision of lawto the contrary and
to the extent consistent with federal |law, a nental health incident
revi ew panel shall have access to those relevant client-identifiable
mental health records, as well as all records, docunentation and reports
relating to the investigation of an incident by the justice center,
pursuant to article twenty of the executive |aw and an incident by a
facility in accordance with regul ati ons of the comm ssioner, which are
necessary for the investigation of the serious incident involving a
person with nmental illness and the preparation of a report of such
i ncident, as provided in subdivision (e) of this section. A nental
heal t h incident revi ew panel investigating a serious incident involving
a person with a nental illness pursuant to this section shall be
provided with access to all relevant, non-privileged records in the
possession of state or local officials or agencies, within twenty-one
days of receipt of a request, except: (A those records protected by
section 190.25 of the crimnal procedure |aw, (B) where providing | aw
enforcenment records would interfere with an ongoi ng | aw enf or cenent
i nvestigation or judicial proceeding, identify a confidential source or
di scl ose confidential information relating to an ongoi ng crim nal
i nvestigation, highly sensitive crimnal investigative techniques or
procedures, or endanger the safety or welfare of an individual; (C wth
respect to any such record that is privileged, where the privilege is
hel d by the official or agency and no separate privilege held by an
i ndi vi dual applies, such official or agency shall be authorized to waive



such official's or agency's privilege, as applicable, and provide such
record; and (D) whenever an agency, director or unit believes pursuant
t o subparagraph (B) of this paragraph that rel ease of records woul d
interfere with a judicial proceeding, it shall identify that proceeding,
and the nental health incident review panel shall be authorized, upon
notice to such agency, director or unit, to request in witing to the

j udge before whom such judicial proceeding is pending, that such judge
determ ne whet her access to such records should be denied on the ground
that rel ease of such records would interfere with the pending
proceedi ng. Upon recei pt of such a request, the judge shall offer the
agency, director or unit and the panel a reasonable opportunity to be
heard, and nay review the disputed records in canera. The judge shal
submit its determ nation to the agency, director or unit and the nental
heal th incident review panel, and the agency, director or unit shal

t hen proceed in accordance with the judge's determ nation.

(ii) I'n any case in which access to records is denied pursuant to this
subdi vi si on, the appropriate agency shall informthe panel in witing of
t he reasoning for such denial.

(d) Mental health incident review panels and nenbers of the review
panel s shall have imunity fromcivil and crimnal liability for al
reasonabl e and good faith actions taken pursuant to this section, and
shall not be questioned in any civil or crimnal proceeding regarding
any di scussions, deliberations or findings relating to the official
duties of such review panel. Nothing in this section shall be construed
to prevent a person fromtestifying as to information obtai ned
i ndependently of a mental health incident review panel, or infornmation
which is public.

(d-1) Persons who present information to the panel shall have immunity
fromcivil and crimnal liability for all reasonable and good faith
actions taken pursuant to this section, and shall not be questioned in
any civil or crimnal proceeding regarding their authorized
participation at a nmeeting of the panel. Neither information nor records
relating to the perfornmance of a review panel function, nor a person's
participation in a review panel shall be subject to disclosure pursuant
to article thirty-one of the civil practice law and rules. Nothing in
this section shall be construed to prevent the disclosure of, or
testinmony regarding, information that exists or is obtained



i ndependent|ly of the panel or information that is public.

(e) Notwi thstandi ng any ot her provision of lawto the contrary, al
neeti ngs conducted, all reports and records nade and nai ntai ned and al
books and papers obtained by a nental health incident review panel shal
be confidential, and shall not be open or nade avail abl e, except by
court order for good cause shown or as set forth in subdivision (g) of
this section. Each nental health incident review panel shall develop a
report of the incident investigated. Such report shall not contain any
individually identifiable information and shall be provided to the
of fice of nental health upon conpletion. Records, reports, information
regardi ng testinony and other infornation gathered by the panel shal
not be further dissem nated by a panel nenber.

(f) If quality problenms of particular nental health prograns are
identified based on such reviews, the conm ssioner is authorized,
pursuant to the relevant provisions of this chapter, to take appropriate
actions regarding the licensure of particular providers, to refer the
i ssue to other responsible parties for investigation, or to take other
appropriate action within the scope of his or her authority.

(g) I'n accordance with section 33.13 of this title, the comm ssioner
shall provide the final report of a review panel or portions thereof to
any individual or entity for whomthe report nakes recommendati ons for
corrective or other appropriate actions. Any final report or portion
t hereof shall be confidential. Any individual or entity receiving the
report shall be prohibited fromfurther dissem nating such report.
Further, the comm ssioner shall notify the tenporary president of the
senate and the speaker of the assenbly of the issuance of the reports.

(h) The comm ssioner shall, every two years, submt a cunulative
report to the governor and the |egislature incorporating the data in the
mental health incident review panel reports and including a sunmary of
the findings and reconmendati ons made by such revi ew panels and, to the
extent practicable, any recomendati ons that have been i npl enented,

i ncl udi ng recomrendations fromprior reports, and the inpact of such

i npl enment ati ons. The cunul ative reports shall thereafter be nade

avai lable to the public on the official agency website for the office of
mental health, consistent with federal and state confidentiality
protections.






