8§ 31.23 Approval of new construction.

(a) As used or referred to in this section, unless a different neaning
clearly appears fromthe context:

"Facility" is limted to a facility in which services are offered for
whi ch an operating certificate is required by this article. For the
pur poses of this section facility shall include famly care hones.

"Construction" nmeans the erection, building, or substanti al
acquisition, alteration, reconstruction, inprovenent, extension or
nodi fication of a facility, including its equi pnent, the inspection and
supervi sion thereof; and the studies, surveys, designs, plans, working
drawi ngs, specifications, procedures, and other actions necessary
t her et o.

(b) 1. The construction of a facility for which an operating
certificate issued by the comm ssioner of nmental health is required
pursuant to article thirty-one of this chapter shall require the
approval of the comm ssioner of nental health. An application for such
construction shall be submitted to the office of mental health. The
office shall forward a copy of the application for approval of the
proposed construction, and any acconpanyi ng docunents, to the | ocal
governnmental unit responsible for conmmunity services for the nentally
di sabl ed where the facility is to be located, and, for facilities other
than famly care hones, comrunity residences or residential care centers
for adults, to the concerned health systens agency. The | ocal
governnmental unit and health systens agency shall report their
reconmendati ons on the proposed construction within a reasonable tine.
Upon recei pt of the recommendati ons of the |ocal governnental unit and
the health systens agency, or upon the | apse of a reasonable tine for
comment by the |ocal governnental unit or health systens agency, the
commi ssi oner shall submt the application for facilities other than
famly care homes, community residences or residential care centers for
adults along with the recomendati ons of the | ocal governnental unit or
health systens agency to the nental health services council for its
review and comment. The conm ssioner shall not act upon an application
for construction of a facility other than a famly care hone, comunity
residence or residential care center for adults w thout having first
given the nental health services council a reasonabl e opportunity to
make a reconmendati on about the application.



2. The conm ssioner shall not act upon an application for construction
of a facility unless the applicant has obtained all approvals and
consents required by law for its incorporation or establishnment. The
commi ssi oner in approving the construction of a facility shall take into
consideration and is enpowered to request information and advice from
all avail abl e sources including |ocal and area nental hygi ene and health
pl anni ng agencies and groups as to (i) the availability of facilities or
services which may serve as alternatives or substitutes for the whole or
any part of the proposed construction; (ii) the adequacy of financi al
resources and sources of future revenue; and (iii) the public need for
the facility or the services, for facilities other than famly care
hones, conmunity residences or residential care centers for adults, at
the tinme and place and under the circunstances proposed. |If the
commi ssi oner proposes to di sapprove an application for construction of a
facility, he shall afford the applicant an opportunity to be heard in
t he sane manner as prescribed in section 31.17 of this article. The
commi ssi oner shall not take any action contrary to the advice of the
health systens agency for facilities other than famly care hones,
comunity residences or residential care centers for adults until he
af fords an opportunity to the agency to request a public hearing and if
so requested, a public hearing shall be held. The conm ssioner, on his
own notion, nmay hold a hearing on an application for construction of a
facility.

3. Nothing in this subdivision shall limt the application of
provi sions of article twenty-eight of the public health | aw

(c) The comm ssioner may submit any plans for construction including a
substantial change in bed capacity, of a facility operated by the office
of nental health, other than a comunity residence, residential care
center for adults or family care honme, to the |ocal governnental unit
responsi bl e for community services for the nentally disabled where the
facility is located, to the concerned health systens agency and to the
mental health services council, for their review and recommendations in
accordance with this section.



