8§ 31.04 Regul atory powers of the comm ssioner.

(a) The comm ssioner shall have the power to adopt regulations to
ef fectuate the provisions and purposes of this article, including, but
not limted to, the follow ng:

1. establishing classes of operating certificates based upon such
factors as physical plant, program and staff.

2. setting standards of quality and adequacy of facilities, equipnent,
personnel, services, records, and prograns for the rendition of services
for the nentally disabled pursuant to an operating certificate.

3. specifying a definite period for which the operating certificate
will be in effect for each cl ass.

* 4, establishing procedures for the issuance, anendnent, and renewal
of operating certificates, including tenporary operating certificates,
and for the suspension or revocation of operating certificates. Such
procedures shall specify that no application for the issuance or renewal
of an operating certificate for a hospital, which is operated as part of
a hospital as defined in article twenty-eight of the public health | aw,
shall be effective until such hospital is granted approval to admt
patients in energencies for imredi ate observation, care and treatment in
accordance with section 9.39 or 9.40 of this chapter, provided that the
commi ssi oner shall waive this requirenment for two year periods upon his
determ nation that (i) there is no need for additional beds for
energency psychiatric adm ssions in the | ocal geographic area, (ii) the
hospital | acks the physical capacity to reasonably acconmpdate such
energency adm ssions w thout extensive structural changes, (iii) the
hospi tal does not and reasonably could not provide the scope of services
necessary to assure adequate and appropriate psychiatric care and
treatment for patients in enmergency situations, or (iv) the hospital has
agreed to accept referrals of involuntary psychiatric patients under an
energency adm ssions system whi ch has been approved by the conmm ssioner.
Provi ded, however, nothing in this paragraph shall be interpreted to
require a hospital w thout an onsite energency roomto accept patients
i n need of enmergency observation, care and treatnent.

* NB Effective until July 1, 2027



* 4, establishing procedures for the issuance, anendnent, and renewal
of operating certificates, including tenporary operating certificates,
and for the suspension or revocation of operating certificates. Such
procedures shall specify that no application for the issuance or renewal
of an operating certificate for a hospital, which is operated as part of
a hospital as defined in article twenty-eight of the public health | aw,
shall be effective until such hospital is granted approval to admt
patients in energencies for imredi ate observation, care and treatnment in
accordance with section 9.39 of this chapter, provided that the
commi ssi oner shall waive this requirenent for two year periods upon his
determ nation that (i) there is no need for additional beds for
energency psychiatric adm ssions in the | ocal geographic area, (ii) the
hospital |acks the physical capacity to reasonably acconmpdate such
energency adm ssions w thout extensive structural changes, (iii) the
hospi tal does not and reasonably could not provide the scope of services
necessary to assure adequate and appropriate psychiatric care and
treatment for patients in emergency situations, or (iv) the hospital has
agreed to accept referrals of involuntary psychiatric patients under an
energency adm ssions system whi ch has been approved by the conm ssioner.
Provi ded, however, nothing in this paragraph shall be interpreted to
require a hospital w thout an onsite energency roomto accept patients
in need of energency observation, care and treatnent.

* NB Effective July 1, 2027

5. setting for the operation of certified famly care hones standards
governi ng adequacy of the building and equi pnent, fire protection,
safety, sanitation, food service, progranms for the rendition of service,
recreation and religious participation, nedical services, personnel,

i nsurance, record keeping procedures and statistical records as well as
appropri ate standards governing or precludi ng ownership of nore than one
such horme.

6. establishing criteria for use by staff of departnent facilities,
social services officials and directors of |ocal governmental units for
determ ning the appropriateness of referring patients to famly care
hones, other conmmunity residences and residential care centers for
adul ts.



7. establishing criteria for determ ning the public need for famly
care homes, other community residences and residential care centers for
adults in each geographical area of the state.

8. establishing a schedule of fees for the purpose of processing
applications for the issuance of operating certificates. Al fees
pursuant to this section shall be payable to the office for deposit into
t he general fund.

* (b) The comm ssioner shall pronul gate regul ati ons establi shing
criteria for the operation of certified conprehensive psychiatric
energency prograns including but not limted to criteria governing the
staffing, staff qualifications, equipnment, record keeping, safety
requi renents, required services, discharge planning, appropriate
| i nkages to al cohol and substance abuse prograns, space requirenents,
qual ity and adequacy of such progranms, and the required posting of a
notice of patient rights. In addition, the regulations shall require
such prograns to include appropriate facilities to permt persons to
rest confortably while awaiting observation, care or treatnent.

* NB Repealed July 1, 2027

* (c) Prior to the adoption, anendnent, suspension or repeal of any
regul ati on under this article, the conm ssioner shall give notice and
of fer any person or other agency an opportunity to present data, views,
or argunents, as follows:

1. The conm ssioner shall, at |east sixty days prior to the adoption,
anendnent, suspension or repeal of a regulation, notify the nental
heal th services council for its advice, in accordance w th subdi vi sion
(i) of section 7.05 of this chapter.

2. The conm ssioner shall, at |east twenty-one days prior to the
adopti on, amendnment, suspension or repeal of a regulation, (i) publish
notice of its proposed action in the state bulletin and, when
appropriate in the judgnent of the comm ssioner, in such newspaper or
newspapers of general circulation or, in such professional publications
as the comm ssioner may select, and (ii) notify any person or agency
filing witten request, such request to be renewed yearly in Decenber



for notice of proposed action which nmay affect that person or agency,
notification being by nail or otherwise in witing to the |ast address
speci fied by the person or agency. The conm ssioner may charge for such
notice a fee, which shall consist of the cost of preparation, handling,
and postage for the notice.

3. The notice shall (i) refer to the statutory authority under which
the action is proposed, (ii) give the tinme and place of any public
hearing, or state the manner in which data, views, or argunents nay be
submtted to the comm ssioner by any person or state agency, whether
orally or in witing, (iii) either state the express terns or indicate
where the express terns nay be obtained and describe the substance of
t he proposed regul ati on, anendnent, suspension or repeal, or state the
subj ects and issues involved, and (iv) include any additional matter
required by any statute.

4. lrrespective of the requirenents of any other statute, if the
comm ssioner finds that it is necessary for the preservation of the
public health, safety, or general welfare to dispense with the
requi renents of notice and opportunity to present views on the proposed
regul ati on, anendnent, suspension, or repeal under the provisions of
t hi s subdi vi sion, the comm ssioner may di spense with such requirenents,
or any part thereof, and adopt the regul ati on, anmendnent, suspension, or
repeal as an energency neasure. The conm ssioner's finding and a brief
statenent of the reasons for his finding shall acconpany the energency
nmeasure. Such energency neasure shall not remain in effect for |onger
than sixty days unless within that tine the comm ssioner conplies with
par agraphs (1) and (2) of this subdivision, and takes final action
relating to the enmergency neasure.

5. Upon the adoption, anendnent, suspension, or repeal of a
regul ati on, the conmm ssioner shall publish notice of the action taken in
the state bulletin. The notice shall refer to the statutory authority
under which the action was taken and shall include either the express
ternms or describe the substance of such action and where the express
ternms nmay be obtained.



6. No regulation hereafter adopted is valid unless adopted in
substantial conpliance with this subdivision, provided, however, that
the inadvertent failure to mail notice to any person or agency as
provided in this subdivision shall not invalidate any regul ati on adopted
her eunder. A proceeding to contest any regulation on the ground of
non-conpl i ance with the procedural requirenents of this subdivision nust
be conmenced within four nonths fromthe effective date of the
regul ati on.

7. The validity or applicability of any regulation nay be determ ned
upon petition presented under article four of the civil practice |aw and
rules or in an action for a declaratory judgnent when it appears that
the regulation or its threatened application interferes with or inpairs,
or threatens to interfere with or inpair, the legal rights, property or
privileges of the petitioner. The departnent shall be nmade a party to
t he proceedi ngs. Such a special proceeding nay not be nmintai ned or a
decl aratory judgnent rendered unless the petitioner has first requested
t he conm ssioner to pass upon the validity or applicability of the
regul ation in question. The court shall declare the regulation invalid
or inapplicable if it finds that it violates constitutional provisions
or exceeds the statutory authority of the departnment. Nothing in this
section shall be construed to prohibit the determ nation of the validity
or applicability of the regulation in any other action or proceeding in
which its invalidity or inapplicability is asserted, and nothing in this
section shall be construed to limt any rights which may exi st under
article seventy-eight of the civil practice |law and rul es.

* NB Effective until July 1, 2027--on which date this subdivision (c)
becones subdi vi si on (b)

(d) The comm ssioner of mental health shall be authorized to
promul gate regul ati ons which i npose reasonable restrictions on the
mar ket i ng and advertising practices by or on behalf of any facility,
which are targeted toward the provision of services to persons aged
twenty-one years or younger. These reasonable restrictions nay include,
but not be Iimted to, prohibitions against fal se, deceptive or
m sl eadi ng advertising. However, the regulations may not restrict
advertising which solely provides factual information that describes the
product or services offered or information regarding the cost of



products or services, nor nmay the regul ations require prior subm ssion
or approval of advertising by the office of nental health. The
commi ssi oner shall be authorized to inquire into the marketing practices
of any applicant or holder of an operating certificate.

(e) The comm ssioner shall pronulgate rules and regul ati ons
prohi biting the co-mngling of children and adol escent patients with
adult patients, in hospitals licensed by the office. Such rules and
regul ati ons shall provide that children and adol escents shall not be
co-mngled with adults in residential areas of such hospitals, nor shal
chil dren and adol escents receive services in groups which include
adults. In extraordinary circunstances, such co-mngling may be
permtted upon witten approval of the office, considering the clinical
needs of patients, as well as applicable health and safety concerns. The
provi sions of this subdivision shall not apply to residential treatnent
facilities for children and yout h.



