8§ 16.03 Operating certificate required.

(a) No provider of services shall engage in any of the follow ng
activities without an operating certificate issued by the conm ssi oner
pursuant to this article:

(1) Operation of a residential facility for the care and treatnent of
persons with devel opnental disabilities including a famly care hone.

(2) Operation of any distinct part of a general hospital or other
facility possessing an operating certificate, pursuant to article
twenty-ei ght of the public health | aw, operated for the primary purpose
of providing residential or non-residential services for persons with
devel opnental disabilities.

(3) Operation of a facility established or maintained by a public
agency, board, or commi ssion, or by a corporation or voluntary
association for the rendition of out-patient or non-residential services
for persons with devel opnental disabilities; provided, however, that
such operation shall not be deemed to include (i) professional practice,
within the scope of a professional |icense or certificate issued by an
agency of the state, by an individual practitioner or by a partnership
of such individuals or by a professional service corporation duly
i ncor porated pursuant to the business corporation |aw or by a university
faculty practice corporation duly incorporated pursuant to the
not-for-profit corporation law or (ii) non-residential services which
are licensed, supervised, or operated by another agency of the state and
non-resi dential services which are chartered or issued a certificate of
i ncorporation pursuant to the education law or (iii) pastoral counseling
by a clergyman or mnister, including those defined as clergynman or
m ni ster by section two of the religious corporations |aw.

(4) The provision of hone and community based services approved under
a wai ver program aut hori zed pursuant to section el even hundred fifteen
of the federal social security act or subdivision (c) of section
ni net een hundred fifteen of the federal social security act and
subdi vi si ons seven and seven-a of section three hundred sixty-six of the
soci al services law, provided that an operating certificate issued
pursuant to this paragraph shall only authorize services in a hone or
comunity setting.

(5) The provision of services approved in a nedicaid state pl an
aut hori zed pursuant to section nineteen hundred two of the federal



social security act, including optional state plan services authorized
pursuant to subdivision (g) of section nineteen hundred fifteen of the
federal social security act, and designated by the comm ssioner of
health, in consultation with the conm ssioner, as being for persons with
devel opnental disabilities.

(b) The comm ssioner shall enter into a cooperative agreenent with the
commi ssi oner of education with respect to all issues regarding
certification under this article of providers of non-residential
services which are chartered or issued a certificate of incorporation
pursuant to the education | aw.

(c) The comm ssioner shall enter into a cooperative agreenent with the
commi ssioner of health with respect to all issues regarding
certification under this article of providers of services possessing an
operating certificate pursuant to article twenty-eight of the public
heal th | aw.

(d) The operation of a facility or provision of services for which an
operating certificate is required pursuant to this article shall be in
accordance with the terns of the operating certificate and the
regul ati ons of the commi ssioner.

(e) Any provider of services who knowingly fails to conply with the
provi sions of this section shall be guilty of a m sdeneanor.

(f) Any provider of services that holds an operating certificate
pursuant to paragraph four of subdivision (a) of this section, shall be
authorized to enploy or contract with persons licensed to practice
nursing pursuant to article one hundred thirty-nine of the education
| aw; enpl oy or contract with exenpt individuals authorized to perform
t asks pursuant to subparagraph (v) of paragraph a of subdivision one of
section sixty-nine hundred eight of the education law, or contract with
entities legally authorized to enploy persons licensed to practice
nursing pursuant to article one hundred thirty-nine of the education |aw
or exenpt individuals authorized to performtasks pursuant to
subpar agraph (v) of paragraph a of subdivi sion one of section sixty-nine
hundred ei ght of the education |aw, provided that such exenpt
i ndi vidual s shall only be authorized to provide those tasks del egated
pursuant to subparagraph (v) of paragraph a of subdivision one of
section sixty-nine hundred eight of the education |aw.

(g) No provision of this article or any other provision of |aw shal



be construed to require a provider |icensed pursuant to article
twenty-eight of the public health Iaw or certified pursuant to article
thirty-one or thirty-two of this chapter to obtain an operating
certificate fromthe office for people with devel opnental disabilities

i f such provider has been authorized to provide integrated services in
accordance with regul ations issued by the comm ssioner of the office for
people with devel opnmental disabilities, in consultation with the
commi ssi oner of the departnment of health, the comm ssioner of the office
of mental health and the conm ssioner of the office of al coholism and
subst ance abuse services, including regulations issued pursuant to
subdi vi si on seven of section three hundred sixty-five-l1 of the soci al
services law or part L of chapter fifty-six of the laws of two thousand
twel ve.



