8§ 10.09 Annual exam nations and petitions for discharge.

(a) The comm ssioner shall provide the respondent and counsel for
respondent with an annual witten notice of the right to petition the
court for discharge. The notice shall contain a formfor the waiver of
the right to petition for discharge.

(b) The comm ssioner shall also assure that each respondent conmitted
under this article shall have an exam nation for evaluation of his or
her nmental condition nmade at | east once every year (calculated fromthe
date on which the suprene or county court judge |ast ordered or
confirmed the need for continued confinement pursuant to this article or
the date on which the respondent waived the right to petition for
di scharge pursuant to this section, whichever is later, as applicable)
conducted by a psychiatric exam ner who shall report to the comm ssioner
his or her witten findings as to whether the respondent is currently a
danger ous sex offender requiring confinenment. At such tine, the
respondent al so shall have the right to be evaluated by an i ndependent
psychiatric examner. If the respondent is financially unable to obtain
an exam ner, the court shall appoint an exam ner of the respondent's
choice to be paid within the limts prescribed by |aw. Follow ng such
eval uati on, each psychiatric exam ner shall report his or her findings
in witing to the conm ssioner and to counsel for respondent. The
commi ssi oner shall review rel evant records and reports, along with the
findings of the psychiatric exam ners, and shall make a determination in
witing as to whether the respondent is currently a dangerous sex
of fender requiring confinenent.

(c) The comm ssioner shall annually forward the notice and wai ver
form along with a report including the comr ssioner's witten
determ nation and the findings of the psychiatric exam nation, to the
suprene or county court where the respondent is |ocated.

(d) The court shall hold an evidentiary hearing as to retention of the
respondent within forty-five days if it appears from one of the annual
subnmi ssions to the court under subdivision (c) of this section (i) that
t he respondent has petitioned, or has not affirmatively waived the right
to petition, for discharge, or (ii) that even if the respondent has
wai ved the right to petition, and the comm ssi oner has determ ned that
t he respondent renai ns a dangerous sex offender requiring confinenent,
the court finds on the basis of the materials described in subdivision



(b) of this section that there is a substantial issue as to whether the
respondent renmi ns a dangerous sex offender requiring confinenment. At an
evidentiary hearing on that issue under this subdivision, the attorney
general shall have the burden of proof.

(e) If, at any tinme, the conm ssioner determ nes that the respondent
no longer is a dangerous sex offender requiring confinenent, the
commi ssioner shall petition the court for discharge of the respondent or
for the inposition of a reginen of strict and intensive supervision and
treatment. The petition shall be served upon the attorney general and
the respondent, and filed in the supreme or county court where the
person is |ocated. The court, upon review of the petition, shall either
order the requested relief or order that an evidentiary hearing be held.

(f) The respondent may at any tinme petition the court for discharge
and/or release to the community under a reginmen of strict and intensive
supervi sion and treatnent. Upon review of the respondent's petition,
other than in connection with annual reviews as described in
subdi visions (a), (b) and (d) of this section, the court may order that
an evidentiary hearing be held, or may deny an evidentiary hearing and
deny the petition upon a finding that the petition is frivolous or does
not provide sufficient basis for reexam nation prior to the next annual
review. |If the court orders an evidentiary hearing under this
subdi vi sion, the attorney general shall have the burden of proof as to
whet her the respondent is currently a dangerous sex offender requiring
confi nement .

(g) I'n connection with any evidentiary hearing held pursuant to
subdi vision (d), (e), or (f) of this section, upon the request of either
party or upon its own notion, the court may direct the subm ssion of
evi dence, and nay order a psychiatric evaluation if the court finds that
any avail abl e exam nation reports are not current or otherw se not
sufficient.

(h) At the conclusion of an evidentiary hearing, if the court finds by
cl ear and convincing evidence that the respondent is currently a
danger ous sex offender requiring confinenment, the court shall continue
t he respondent’'s confinenent. Qtherwi se the court, unless it finds that
t he respondent no |onger suffers froma nmental abnornmality, shall issue
an order providing for the discharge of the respondent to a regi men of
strict and intensive supervision and treatnment pursuant to section 10.11



of this article.



