8§ 10.08 Procedures under this article.

(a) Wien a respondent submits to an exam nation pursuant to an order
i ssued in accordance with this article, any statenment made by the
respondent for the purpose of the exam nation shall be kept confidential
i n accordance with the provisions of section 33.13 of this chapter and
shal | be inadm ssible in evidence against himor her in any crim nal
action or proceeding, provided that such statenments nay be used in
proceedi ngs under this article.

(b) A psychiatric exam ner chosen by the attorney general shall have
reasonabl e access to the respondent for the purpose of such exam nati on,
as well as to the respondent's relevant nedical, clinical, crimnal or
ot her records and reports. A psychiatric exam ner chosen by or appointed
on behalf of the respondent shall have reasonabl e access to the
respondent's relevant nedical, clinical or crimnal records and reports,
except that such psychiatric exam ner shall not have access w t hout
court order and for good cause shown to the nanme of, address of, or any
other identifying information about the victimor victinms. To the extent
possi bl e, such identifying information should be redacted so as to
provi de the exam ner with access to the bal ance of the docunent. In
conducti ng exam nations under this article, psychiatric exam ners may
enpl oy any nethod that is accepted by the nedical profession for the
exam nation of persons alleged to be suffering froma nental disability
or nental abnormality.

(c) Notwi thstandi ng any ot her provision of |aw, the conmm ssioner, the
case revi ew panel and the attorney general shall be entitled to request
from any agency, office, departnent or other entity of the state, and
such entity shall be authorized to provide upon such request, any and
all records and reports relating to the respondent's commi ssion or
al | eged conm ssion of a sex offense, the institutional adjustnent and
any treatnment received by such respondent, and any nedical, clinical or
other information relevant to a determ nati on of whether the respondent
is a sex offender requiring civil managenent. O herw se confidenti al
mat eri al s obtai ned for purposes of proceedings pursuant to this article
shall not be further dissem nated or otherw se used except for such
pur poses. Nothing in this article shall be construed to restrict any
right of a respondent to obtain his or her own records pursuant to other
provi si ons of |aw.



(d) The attorney general shall nake records in his or her possession
and relevant to the respondent available for inspection or copying by
counsel for the respondent for purposes of hearing, trial, and appeal
provi ded, however, that counsel shall not have access to the nanme of,
address of, or any other identifying information about the victimor
victinms, or to any investigative or other reports that relate to natters
beyond the scope of the proceedings and are confidential or privileged
fromdisclosure. To the extent possible, such identifying infornmation
shoul d be redacted so as to provide counsel with access to the bal ance
of the docunent.

(e) At any hearing or trial pursuant to the provisions of this
article, the court may change the venue of the trial to any county for
good cause, which may include considerations relating to the conveni ence
of the parties or witnesses or the condition of the respondent.

(e-1) Records or reports provided to the respondent in accordance with
this article shall be disclosed in the circunstances and in the sane
manner as records and reports disclosed pursuant to the provisions of
section 33.16 of this chapter.

(f) Time periods specified by provisions of this article for actions
by state agencies are goals that the agencies shall try to neet, but
failure to act within such periods shall not invalidate |ater agency
action except as explicitly provided by the provision in question. The
court may extend any tine period at the request, or on the consent, of
the respondent. No provision of this article shall be interpreted so as
to prevent a respondent, after opportunity to consult with counsel for
respondent, fromconsenting to the relief which could be sought by an
agency with jurisdiction by nmeans of a court proceeding under this
article.

(g) I'n preparing for or conducting any hearing or trial pursuant to
the provisions of this article, and in preparing any petition under the
provisions of this article, the respondent shall have the right to have
counsel represent himor her, provided that the respondent shall not be
entitled to appointnent of counsel prior to the tinme provided in section
10.06 of this article. The attorney general shall represent the state.
Any relevant witten reports of psychiatric exam ners shall be
admi ssi bl e, regardl ess of whether the author of the report is called to
testify, so long as they are certified pursuant to subdivision (c) of



rule forty-five hundred eighteen of the civil practice |law and rules, in
any proceeding or hearing held pursuant to subdivision (g) or (h) of
section 10.06 of this article, paragraph two of subdivision (a), or

par agr aph four of subdivision (d), or subdivision (e), (g) or (h) of
section 10.11 of this article. In all other proceedings or hearings held
pursuant to this article, such adm ssibility shall require a show ng of
the author's unavailability to testify, or other good cause. Al plea

m nutes and prior trial testinony fromthe underlying crimnal
proceedi ng, and records from previous proceedi ngs under this article,
shall be adm ssible. Each witness, whether called by the attorney
general or the respondent, nust, unless he or she would be authorized to
gi ve unsworn evidence at a trial, testify under oath, and nay be
cross-exam ned. The respondent may, as a matter of right, testify in his
or her own behal f, call and exam ne other w tnesses, and produce ot her
evidence in his or her behalf. The respondent may not, however, cause a
subpoena to be served on the person agai nst whomthe sex offense was
commtted or alleged to have been conmitted by the respondent, except
upon order of the court for good cause shown. Either party may request

cl osure of the courtroom or sealing of papers, for good cause shown.

(h) The procedures and standards set forth in this article governing
the inmposition of conditions upon the respondent are intended to be the
mninmumrequired to provide for the protection of the public and
treatment of the respondent. Nothing in this article shall be construed
to require the availability or inposition of forns of treatnent or
supervi sion other than those for which this article specifically
provi des.

(i) * (1) At a proceeding conducted pursuant to subdivision (g) or (h)
of section 10.06 of this article, a psychiatric examner called to
testify nmay be permtted, upon good cause shown, to testify by
el ectroni c appearance in the court, as that phrase is defined in section
182. 10 of the crimnal procedure law. It shall constitute good cause to
permt such an el ectronic appearance that such proposed witness is
currently enployed by the state at a secure treatnent facility or
anot her work | ocation unless there are conpelling circunstances
requiring the witness' personal presence at the court proceedi ng.

* NB Effective until Septenber 1, 2028

* (1) At a proceedi ng conducted pursuant to subdivision (g) or (h) of



section 10.06 of this article, a psychiatric examner called to testify
may be permtted, upon good cause shown, to testify by electronic
appearance in the court by neans of an independent audi o-visual system
as that phrase is defined in subdivision one of section 182.10 of the
crimnal procedure law. It shall constitute good cause to permt such an
el ectroni c appearance that such proposed witness is currently enpl oyed
by the state at a secure treatnment facility or another work | ocation

unl ess there are conpelling circunstances requiring the wtness

personal presence at the court proceeding.

* NB Effective Septenber 1, 2028

(2) A copy of any clinical record or other docunent that the party
calling such psychiatric exam ner intends to present to the witness or
i ntroduce during the direct testinony of such psychiatric exam ner by
el ectroni c appearance shall be provided to opposing counsel and, in a
manner consistent with section 33.16 of this chapter, the respondent:
(i) five days or nore before the date such person is called to testify
by el ectroni c appearance at a proceedi ng conducted pursuant to
subdi vision (g) of section 10.06 of this article, and (ii) twenty-four
hours or nore before the date such person is called to testify by
el ectroni c appearance at a proceedi ng conducted pursuant to subdivision
(h) of such section 10.06.

(3) Except as provided in paragraph four of this subdivision, copies
of clinical records and docunents not nade avail able to opposing counsel
and, where applicable, the respondent as required by paragraph two of
this subdivision shall not be permtted to be presented to the w tness
on direct exam nation or introduced in evidence w thout the consent of
opposi ng counsel provided, however, that where good cause is shown why
such clinical record or other docunent was not provided sufficiently in
advance as required by this subdivision, the court shall allow such
clinical record or other docunent to be provided by appropriate neans,
including but not limted to facsimle or electronic neans, and then
used or considered in the same nanner as if tinely advance di scl osure
had been nade.

(4) The court shall order that copies of clinical records and ot her
docunents rel evant for cross-exam nation, re-direct exam nation or
re-cross exam nation of such witness testifying by el ectronic neans, not
ot herwi se provided pursuant to this subdivision, be provided to opposing



counsel and, in a manner consistent with section 33.16 of this chapter,
t he respondent, by appropriate nmeans, including but not Iimted to
facsimle or other electronic neans.

(5) For purposes of this subdivision, an "electronic appearance" neans
an appearance at which a participant is not present in the court, but in
which all of the participants are able to see and hear the sinultaneous
reproductions of the voices and i nages of the judge, counsel, respondent
and any other appropriate participant. Wien a w tness nakes an
el ectroni c appearance pursuant to this subdivision, the court
st enographer shall record any statenents in the same manner as if the
W t ness had made a personal appearance.



