§ 10.06 Petition and hearing.

(a) If the case review teamfinds that a respondent is a sex offender
requiring civil managenent, then the attorney general may file a sex
of fender civil managenent petition in the suprene court or county court
of the county where the respondent is |ocated. In determ ning whether to
file such a petition, the attorney general shall consider infornmation
about any continuing supervision to which the respondent will be subject
as a result of crimnal conviction, and shall take such supervision into
account when assessing the need for further managenent as provi ded by
this article. If the attorney general elects to file a sex offender
civil managenent petition, he or she shall serve a copy of the petition
upon the respondent. The petition shall contain a statenent or
statenents alleging facts of an evidentiary character tending to support
the allegation that the respondent is a sex offender requiring civil
managenent. The attorney general shall seek to file the petition within
thirty days after receiving notice of the case review team s finding,
but failure to do so within that period shall not affect the validity of
the petition.

(b) Wthin ten days after the attorney general files a sex offender
civil managenent petition, the respondent may file in the sane court a
notice of renoval to the county of the underlying crimnal sex offense
charges. The attorney general may, in the court in which the petitionis
pendi ng, nove for a retention of venue. Such notion shall be nmade within
five days after the attorney general is served with a notice of renoval
which tinme may be extended for good cause shown. The court shall grant
the notion if the attorney general shows good cause for such retention.
If the attorney general does not tinely nove for a retention of venue,
or does so nove and the notion is denied, then the proceedi ngs shall be
transferred to the county of the underlying crimnal sex offense
charges. |If the respondent does not tinely file a notice of renoval, or
the attorney general noves for retention of venue and such notion is
granted, then the proceedings shall continue where the petition was
filed.

(c) Pronptly upon the filing of a sex offender civil nanagenent
petition, or upon a request to the court by the attorney general for an
order pursuant to subdivision (d) of this section that a respondent
subnmit to an evaluation by a psychiatric exam ner, whichever occurs



earlier, the court shall appoint counsel in any case where the
respondent is financially unable to obtain counsel. The court shal
appoi nt the nental hygiene | egal service if possible. In the event that
the court determ nes that the nental hygi ene | egal service cannot accept
appoi ntnment, the court shall appoint an attorney eligible for

appoi ntment pursuant to article eighteen-B of the county law, or an
entity, if any, that has contracted for the delivery of |egal
representation services under subdivision (c) of section 10.15 of this
article. Counsel for the respondent shall be provided with copies of the
witten notice nade by the case review team the petition and the
witten reports of the psychiatric exam ners.

(d) At any time after receiving notice pursuant to subdivision (b) of
section 10.05 of this article, and prior to trial, the attorney general
may request the court in which the sex offender civil managenent
petition could be filed, or is pending, to order the respondent to
submit to an evaluation by a psychiatric exam ner. Upon such a request,
the court shall order that the respondent subnmit to an evaluation by a
psychi atric exam ner chosen by the attorney general and, if the
respondent is not represented by counsel, the court shall appoint
counsel for the respondent. Follow ng the evaluation, such psychiatric
exam ner shall report his or her findings in witing to the attorney
general, to counsel for the respondent, and to the court.

(e) At any time after the filing of a sex offender civil nanagenent
petition, and prior to trial, the respondent may request the court in
which the petition is pending to order that he or she be evaluated by a
psychi atric exam ner. Upon such a request, the court shall order an
eval uation by a psychiatric examner. If the respondent is financially
unabl e to obtain an exam ner, the court shall appoint an exam ner of the
respondent's choice to be paid within the limts prescribed by |aw.
Fol |l owi ng the eval uati on, such psychiatric exam ner shall report his or
her findings in witing to the respondent or counsel for the respondent,
to the attorney general, and to the court.

(f) Notwi thstandi ng any other provision of this article, if it appears
that the respondent may be rel eased prior to the time the case review
t eam makes a determ nation, and the attorney general determ nes that the
protection of public safety so requires, the attorney general may file a
securing petition at any tine after receipt of witten notice pursuant



to subdivision (b) of section 10.05 of this article. In such

ci rcunstance, there shall be no probable cause hearing until such tine
as the case review teammay find that the respondent is a sex offender
requiring civil managenent. If the case review teamdeternines that the
respondent is not a sex offender requiring civil managenent, the
attorney general shall so advise the court and the securing petition
shal | be di sm ssed.

(g) Wthin thirty days after the sex offender civil managenent
petition is filed, or within such |onger period as to which the
respondent nay consent, the suprene court or county court before which
the petition is pending shall conduct a hearing without a jury to
determ ne whether there is probable cause to believe that the respondent
is a sex offender requiring civil managenent.

(h) 1If the respondent was rel eased subsequent to notice under
subdi vision (b) of section 10.05 of this article, and is therefore at
| i berty when the petition is filed, the court shall order the
respondent's return to confinenment, observation, conmtnent,
reconm tment or retention, as applicable, for purposes of the probable
cause hearing. Wien a court issues such an order, the hearing shal
comence no | ater than seventy-two hours fromthe date of the
respondent's return. |If the respondent is not at |iberty when the
petition is filed, but becones eligible to be released prior to the
probabl e cause hearing, the court shall order the stay of such rel ease
pendi ng the probabl e cause hearing. Wien a court issues such an order,
t he hearing shall comence no |ater than seventy-two hours fromthe date
of the respondent's anticipated rel ease date. In either case, the
rel ease of the respondent shall be in accordance with other provisions
of law if the hearing does not commence within such period of
seventy-two hours, unless: (i) the failure to comrence the hearing was
due to the respondent's request, action or condition, or occurred with
his or her consent; or (ii) the court is satisfied that the attorney
general has shown good cause why the hearing could not so commence. Any
failure to comrence the probable cause hearing within the tinme periods
specified shall not result in the dism ssal of the petition and shal
not affect the validity of the hearing or the probabl e cause
det erm nation

(i) The provisions of subdivision (g) of section 10.08 of this article



shall be applicable to the hearing. The hearing should be conpleted in
one session but, in the interest of justice, nay be adjourned by the
court.

(j) The respondent's conm ssion of a sex offense shall be deened
established and shall not be relitigated at the probabl e cause heari ng,
whenever it appears that: (i) the respondent stands convicted of such
of fense; (ii) the respondent previously has been found not responsible
by reason of nental disease or defect for the comm ssion of such offense
or for an act or acts constituting such offense; or (iii) the respondent
was indicted for such offense by a grand jury but found to be
i nconpetent to stand trial for such offense. Whenever the petition
al | eges the respondent’'s conm ssion of a designated felony prior to the
effective date of this article, the issue of whether there is probable
cause to believe that the comm ssion of such of fense was sexually
notivated shall be determ ned by the court.

(k) At the conclusion of the hearing, the court shall determ ne
whet her there is probable cause to believe that the respondent is a sex
of fender requiring civil nmanagenment. |If the court determ nes that
probabl e cause has not been established, the court shall issue an order
dism ssing the petition, and the respondent's rel ease shall be in
accordance with other applicable provisions of law. |f the court
determ nes that probable cause has been established: (i) the court shal
order that the respondent be commtted to a secure treatnent facility
designated by the comm ssioner for care, treatnent and control upon his
or her rel ease, provided, however, that a respondent who ot herw se woul d
be required to be transferred to a secure treatnent facility may, upon a
written consent signed by the respondent and his or her counsel, consent
to remain in the custody of the department of corrections and community
supervi si on pendi ng the outconme of the proceedi ngs under this article,
and that such consent may be revoked in witing at any tinme; (ii) the
court shall set a date for trial in accordance with subdivision (a) of
section 10.07 of this article; and (iii) the respondent shall not be
rel eased pendi ng the conpletion of such trial.

(1) (1) If a respondent who is transferred to a secure treatnent
facility pursuant to subdivision (k) of this section, has not yet
reached his or her maxi mum expiration date on the underlying deterni nate
or indeterm nate sentence of inprisonnment, is significantly disruptive



of the treatnent program at such secure treatnent facility, the person
in charge of treatnent prograns at such facility may initiate a
proceeding to obtain an order that the respondent shall be transferred
to the custody of the departnent of corrections and conmunity

supervi sion for such conduct.

(2) Such a proceeding shall be initiated by a witten notice served
upon the respondent, and provided by mail to his or her counsel (or by
el ectronic mail or facsimle to a destination identified by such counsel
for such purpose). Such notice shall identify in detail the dates, tines
and nature of the alleged m sconduct pursuant to paragraph one of this
subdi vi si on, the possible sanctions, and the date, time and | ocation of
t he heari ng.

(3) A hearing on the allegations shall be held no | ess than ten days
nor nore than sixty days after such notice is served on the respondent
and provided to his or her counsel. The hearing shall be conducted by
the director of the secure treatnent facility, or his or her designee.
The respondent may be represented by counsel. Evidence shall be
i ntroduced t hrough w tnesses and docunents, if any, and both the person
in charge of the treatnent program presenting the case and the
respondent may call and cross-exan ne wi tnesses and present docunentary
evi dence relevant to the question of whether the respondent has been
significantly disruptive of the treatnment program The presiding officer
may accept such evidence without applying formal state or federal rules
of evidence. The hearing shall be recorded or a stenographic record of
t he proceedi ng shall be kept. Wen hearing the matter and, if the
al l egations are sustained, the presiding officer shall consider the
respondent's nental health condition and its effect, if any, on his or
her conduct.

(4) At the conclusion of the hearing, if the presiding officer is
satisfied that there is a preponderance of evidence that the respondent
has been significantly disruptive of the treatnent program at the secure
treatment facility, the presiding officer shall so find. In such event,
the presiding officer may order the respondent's transfer back to the
cust ody of the departnent of corrections and conmunity supervision for a
period of up to six nonths, provided however, that when such respondent
reaches the maxi mum expiration date of his or her underlying sentence he
or she shall be returned to a secure treatnment facility unless he or she



consents in witing as provided in subdivision (k) of this section to
remai ning in the custody of the departnent of corrections and conmunity
supervi sion and provided further that he or she shall be returned to a
secure treatnent facility if the final order issued pursuant to

subdi vision (f) of section 10.07 of this article requires placenent in a
secure treatnent facility.

(5) At the conclusion of the hearing, the presiding officer shal
prepare a witten statenent, to be nade available to the respondent and
his or her counsel, indicating the evidence relied on, the reasons for
the determ nation and specifying the procedures and tine frame for
adm ni strative appeal to the comm ssioner. The determ nation may be
appeal ed to the conmm ssioner in accordance with procedures established
in witing by the departnent. The respondent shall be given at |east ten
days after notice of the determ nation has been served and the
transcript or recording of the proceeding (with appropriate access
equi pnent) has been provided to perfect the appeal. The respondent nay
be represented by counsel on the adm nistrative appeal.



