8§ 79-a. M sappropriation of funds of trust. 1. Any trustee of a trust
arising under this article, and any officer, director or agent of such
trustee, who applies or consents to the application of trust funds
received by the trustee as noney or an instrunment for the paynent of
noney for any purpose other than the trust purposes of that trust, as
defined in section seventy-one, is guilty of |arceny and puni shabl e as
provided in the penal lawif

(a) such funds were received by the trustee as owner, as the term
"owner" is used in article three-a of this chapter, and they were so
applied prior to the paynent of all trust clainms as defined in such
article three-a, arising at any tine; or

(b) such funds were received by the trustee as contractor or
subcontractor, as such terns are used in article three-a of this
chapter, and the trustee fails to pay, within thirty-one days of the
time it is due, any trust claimarising at any tinme; provided, however,
that if the trustee who received such funds as contractor or
sub-contractor disputes in good faith the existence, validity or anount
of a trust claimor disputes that it is due, the application of trust
funds for a purpose other than a trust purpose, or the consent to such
application, shall not be deened | arceny by reason of failure to pay the
disputed claimwithin thirty-one days of the date when it is due if the
trustee pays such claimwthin thirty-one days after the final
determ nati on of such dispute.

2. Notwi t hstandi ng subdi vi sion one of this section, if the application
of trust funds for a purpose other than the trust purposes of the trust
is a repaynent to another person of advances made by such ot her person
to the trustee or on his behalf as trustee and the advances so repaid
were actually applied for the purposes of the trust as stated in section
seventy-one, or if the trustee has made advances of his personal funds
for trust purposes and the anount of trust funds applied for a purpose
ot her than the trust purposes of the trust does not exceed the anmpunt of
advances of personal funds of the trustee actually applied for the
pur poses of the trust, such application or consent thereto shall be
deened justifiable and the trustee, or officer, director or agent of the
trustee, shall not be deenmed guilty of |arceny by reason of such
application or by reason of his consent thereto.



3. Failure of the trustee to keep the books or records required by
section seventy-five shall be presunptive evidence that the trustee has
applied or consented to the application of trust funds received by him
as noney or an instrunent for the paynent of noney for purposes other
than a purpose of the trust as stated in section seventy-one.

4. Notwi t hstandi ng any other provision of law, no act of the trustee
in relation to the assets of the trust shall, by reason of any express
covenant as provided in section thirteen or section twenty-five of this
chapter, be deened larceny in a case in which it is not declared by
subdi vi sion one of this section to be larceny or in a case in which the
act is deened justifiable as provided in subdivision two of this
secti on.



