8§ 71-a. Further trust of funds received or receivable by owner under
executory contract for the sale and inprovenent of real property. 1. As
used in this section,

(a) A "contract of sale" is an executory contract for the sale of rea
property and the inprovenent thereof by the construction of a building
t her eon.

(b) "Advances" include funds received by the owner and his rights of
action for paynent thereof.

2. (a) Advances nade by or on behalf of a vendee of real property to
t he owner under or pursuant to a contract of sale shall constitute
assets of a trust, as defined in this section, of which the owner is
trustee, notw thstanding that such advances may al so be assets of a
trust defined in section seventy of this chapter.

(b) Such advances shall be held and applied by the owner for the
paynment of the cost of inprovenment. The trust clains defined in
subdi vision three (a) of section seventy-one of this chapter shall have
priority over trust clains which the vendee has under the further trust
provided in this section. Advances shall cease to be subject to the
further trust provided in this section after they have been applied by
t he owner for paynent of the cost of inprovenent, provided that no part
of the advances shall be applied or be deened applied for paynent of the
cost of inprovenent until all trust assets, as defined in subdivisions
five (a) to five (f), inclusive, of section seventy of this chapter,
whi ch have been received by the owner fromall other sources, have been
exhaust ed.

(c) Such advances, or any portion thereof remaining after application
of such advances for paynent of the cost of inprovenent, shall continue
to be held in trust by the owner for the benefit of the vendee, until
the trust is termnated (i) by the owner's performance of the terns of
the contract of sale, or (ii) by a default of the vendee excusing the
owner's perfornmance of the terns of the contract of sale, or (iii) by
rel ease or discharge of the owner's liability to refund such advances to
t he vendee.

(d) Until the further trust is termnated as provided in this section,
such advances shall not be applied by the owner for any purpose other
t han paynent of the cost of inprovenent and satisfaction of any



liability of the owner to refund such advances, or any part thereof, to
t he vendee. Upon term nation of the said trust, the beneficial interest

i n such advances or any portion thereof renmaining in the hands of the
owner shall vest in the owner, provided that all trust clainms applicable
to such advances have been paid or discharged.

(e) Any provision whereby the vendee wai ves the provisions of this
section, whether contained in the contract of sale or otherw se, shal
be absol utely void.

(f) Subject to the provisions of this section, the rights and renedi es
whi ch may be exercised by a holder of trust clains with respect to
assets of a trust defined in section seventy of this chapter may be
exercised, in the same nanner and to the sane extent, by the vendee with
respect to such advances.

(g) The enforcenment of the trust provided in this section shall not be
deened to prohibit the vendee from seeking to enforce such additional or
alternative renedi es provided by |aw as shall afford the vendee conplete
relief.

3. (a) The initial advance pursuant to a contract of sale which by its
ternms provides for or is incidental to a contract providing for the
construction on the subject real property of residential condom nium
unit or any structure designed solely for residential occupancy of not
nore than two famlies living separately, on property to be purchased
shall, at the vendee's option, be deposited within five business days
thereafter by the recipient in an interest bearing escrow account in a
bank, trust conpany, savings bank, state or federal savings and | oan
association, located in this state. Such deposit, together with the
i nterest accunul ated thereon, shall remain the property of the vendee
except as otherw se provided herein. The recipient shall advise the
vendee in witing of the name of the depository where the funds have
been placed within ten business days after such deposit has been made.

(b) I'n lieu of making the deposit of such noneys in an escrow account
as provided in paragraph (a) of this subdivision, the recipient nmay post
with the vendee a bond or contract of indemity, issued by a surety
conpany |icensed to execute such an instrument in this state,
guaranteei ng the return of the noneys which ot herwi se woul d be required
to be deposited in such escrow account, in which case the recipient



shall not be required to deposit such noney in an escrow account. Said
bond or contract of indemity shall be delivered to the vendee within
ten busi ness days after receipt of the initial advance.

(c) At any time after making the deposit of such nobneys in the escrow
account, the recipient nay post with the vendee a bond or contract of
i ndemnity issued by a surety conpany |licensed to execute such an
instrunment in this state guaranteeing the return of such noneys, in
whi ch case the recipient shall not be required to naintain the deposit
of such nobneys in such account.

(d) Such advance shall be retained in the escrow account or such bond
or contract of indemity continued in effect until the trust is
termnated (i) by the recipient's performance of the terns of the
contract of sale, or (ii) by default of the vendee excusing the
recipient's performance of the ternms of the contract of sale, or (iii)
by rel ease or discharge of the recipient's liability to refund such
advance to the vendee, or (iv) upon transfer of title of the real
property to the vendee.

(e) Every contract of sale which by its ternms provides for or is
incidental to a contract providing for the construction on the subject
real property of a residential condom niumunit or a structure designed
solely for the residential occupancy by not nore than two famlies
living apart, shall contain a statenent advising the vendee of the
provi sions of this subdivision. Such statenent shall be printed in bold
type which is at |east two points larger than any other printing
contai ned thereon and shall read as foll ows:

"YOU, AS THE PURCHASER OF THI S RESI DENCE, MAY REQUI RE THE REC!I Pl ENT

OR CONTRACTOR TO DEPCSIT THE I NI TI AL ADVANCE MADE BY YOQU | N AN ESCROW
ACCOUNT. I N LIEU OF SUCH DEPOSI T, THE RECI PI ENT OR CONTRACTOR
MAY POST A BOND OR CONTRACT OF INDEMNITY WTH YQU
GUARANTEEI NG THE RETURN OF SUCH ADVANCE. "

4. (a) Under a hone inprovenent contract, paynents received from an
owner by a home inprovenent contractor prior to the substanti al
conpl etion of work under the contract shall be deposited within five
busi ness days thereafter by the recipient in an escrow account in a
bank, trust conpany, savings bank, or state or federal savings and | oan



association, located in this state. No depository institution acting on
the instructions or otherwi se dealing with a honme inprovenent contractor
shall be obliged to inquire into the validity or propriety of any
deposits to or withdrawals from any escrow account established by the
hone i nprovenent contractor in conpliance with this subdivision or to

i nsure that any withdrawal s from such account are applied for any

speci fic purpose or purposes by the honme inprovenent contractor. Such
deposit or deposits shall remain the property of such owner except as
ot herwi se provided herein. Unless the home inprovenent contract

speci fies the nane of the depositary where the funds will be placed, no
| ater than ten business days after the deposit has been made, the

reci pient shall advise the owner in witing of the nane of the
depositary where the funds have been placed. The recipient shall not be
required to keep in separate depositary accounts the funds of the
separate owners from whom paynents have been received, provided his
books of account shall clearly show the allocation to each owner of the
funds deposited in his general or special depositary account or
accounts.

(b) I'n lieu of making the deposit of such paynent or paynents in an
escrow account as provided in paragraph (a) of this subdivision, the
reci pient may post with the owner a bond or contract of indemity,

i ssued by a surety conpany |icensed to execute such an instrument in
this state, or an irrevocable letter of credit issued by a bank, trust
conpany, savi ngs bank, or state or federal savings and |oan institution
|l ocated in this state, guaranteeing the return of the paynents, or the
proper application of the paynents to the purposes of the contract,

whi ch ot herwi se would be required to be deposited in such escrow
account, in which case the recipient shall not be required to deposit
such paynents in an escrow account. Said bond or contract of indemity
or irrevocable letter of credit shall be delivered to the owner within
ten busi ness days after recei pt of the paynent.

(c) At any time after making the deposit of such paynent or paynents
in the escrow account, the recipient nmay post with the owner a bond or
contract of indemity issued by a surety conpany |licensed to execute
such an instrument in this state, or an irrevocable letter of credit
i ssued by a bank, trust conpany, savings bank, or state or federal
savings and loan institution |located in this state, guaranteeing the



return or proper application of such paynent to the purposes of the
contract, in which case the recipient shall not be required to nmaintain
t he deposit of such paynent in such account.

(d) Such deposit or deposits shall remain the property of the owner or
such bond or contract of indemity or irrevocable letter of credit
continued in effect until (i) the proper paynent, transfer or
application of such deposits by the contractor to the purposes of the
hone i nprovenent contract under the schedul e of paynents provided
therein; or (ii) the default or breach of the owner excusing the
recipient's performance of the terns of the hone inprovenent contract,
but only to the extent of any reasonabl e |iquidated damage anount as
defined in section 2-718 of the uniformcomercial code and set forth in
the contract, and only after seven days prior witten notice to the
owner; or (iii) substantial perfornmance of the contract.

(e) The recipient shall not wthdraw deposits fromthe escrow account
in excess at any time of the total anmount shown in the schedul e of
paynments in the hone inprovenment contract. The anmpunt of any such
progress paynents shall bear a reasonable relationship to the anmount of
work to be perforned, materials purchased, or expenses for which the
contractor woul d be obli gated.

(f) I'f the home inprovenent contract provides that the hone
i mprovenent contractor will be paid on a specified hourly or time basis
for work that has been performed or charges for materials that have been
supplied prior to the tinme that paynment is due, this subdivision shal
not apply to such paynents for such work or nmaterials.

(g) Failure to place custonmer deposits in escrow, except as provided
herein, shall constitute a violation of this section.



