§ 861-c. Presunption of enploynent in the construction industry. 1.
Any person perform ng services for a contractor shall be classified as
an enpl oyee unless the person is a separate business entity under
subdi vision two of this section or all of the following criteria are
nmet, in which case the person shall be an independent contractor:

(a) the individual is free fromcontrol and direction in performng
the job, both under his or her contract and in fact;

(b) the service nust be perfornmed outside the usual course of business
for which the service is perfornmed; and

(c) the individual is custonmarily engaged in an i ndependently
established trade, occupation, profession, or business that is simlar
to the service at issue.

2. A business entity, including any sole proprietor, partnershinp,
corporation or entity that nay be a contractor under this section shal
be consi dered a separate business entity fromthe contractor where al
the following criteria are mnet:

(a) the business entity is performng the service free fromthe
direction or control over the neans and manner of providing the service,
subject only to the right of the contractor for whomthe service is
provi ded to specify the desired result;

(b) the business entity is not subject to cancellation or destruction
upon severance of the relationship with the contractor;

(c) the business entity has a substantial investnment of capital in the
busi ness entity beyond ordinary tools and equi prent and a personal
vehi cl e;

(d) the business entity owns the capital goods and gains the profits
and bears the | osses of the business entity;

(e) the business entity makes its services available to the general
public or the business community on a continuing basis;

(f) the business entity includes services rendered on a Federal |ncone
Tax Schedul e as an i ndependent busi ness or profession;

(g) the business entity perfornms services for the contractor under the
busi ness entity's nane;

(h) when the services being provided require a |icense or permt, the
busi ness entity obtains and pays for the license or permt in the
busi ness entity's nane;



(i) the business entity furnishes the tools and equi pnent necessary to
provi de the service;

(j) if necessary, the business entity hires its own enpl oyees w t hout
contractor approval, pays the enpl oyees w thout reinbursenment fromthe
contractor and reports the enployees' inconme to the Internal Revenue
Servi ce;

(k) the contractor does not represent the business entity as an
enpl oyee of the contractor to its custoners; and

(1) the business entity has the right to performsimlar services for
ot hers on whatever basis and whenever it chooses.

3. The failure to withhold federal or state incone taxes or to pay
unenpl oynment conpensation contributions or workers' conpensati on
prem uns With respect to an individual's wages shall not be considered
in maki ng a determ nation under this section, except as set forth in
par agraph (f) of subdivision two of this section.

4. An individual's act of securing workers' conpensation insurance
wWith a carrier as a sole proprietor, partnership or otherw se shall not
be bi nding on any determ nation under this section.

5. When a business entity neets the definition of a separate business
entity pursuant to subdivision two of this section, the separate
business entity will be considered a contractor subject to all the
provisions of this article in regard to the classification of
i ndi vidual s performng services for it.



