8§ 860-g. Violation; liability. 1. An enployer who fails to give notice
as required by paragraph (a) of subdivision one of section eight hundred
sixty-b of this article before ordering a mass |ayoff, relocation, or
enpl oynment loss is liable to each enployee entitled to notice who | ost
his or her enploynment for:

(a) Back pay at the average regular rate of conpensation received by
t he enpl oyee during the last three years of his or her enploynent, or
the enpl oyee's final rate of conpensation, whichever is higher.

(b) The value of the cost of any benefits to which the enpl oyee woul d
have been entitled had his or her enploynent not been |ost, including
the cost of any medical expenses incurred by the enpl oyee that woul d
have been covered under an enpl oyee benefit plan.

2. Back pay and other liability under this section is calculated for
the period of the enployer's violation, up to a maxi num of sixty days,
or one-half the nunber of days that the enpl oyee was enpl oyed by the
enpl oyer, whichever period is smaller.

3. Paynents to an enpl oyee under this section by an enpl oyer who has
failed to provide the advance notice of a facility closure required by
this article or the federal Wrker Adjustnent and Retraining
Notification Act (29 U S.C. Sec. 1201 et seq.) shall not be construed as
remunerati on under article eighteen of this chapter. Unenpl oynent
i nsurance benefits under article eighteen of this chapter may not be
deni ed or reduced because of the receipt of paynents related to an
enployer's violation of this article or the federal Wrker Adjustnent
and Retraining Notification Act.

4. The anount of an enployer's liability under subdivision one of this
section, shall be reduced by the follow ng:

(a) Any wages, except vacation noneys accrued before the period of the
enpl oyer's violation, paid by the enployer to the enpl oyee during the
period of the enployer's violation.

(b) Any voluntary and unconditional paynents nmade by the enployer to
t he enpl oyee that were not required to satisfy any |egal obligation.

(c) Any paynents by the enployer to a third party or trustee, such as
prem uns for health benefits or paynents to a defined contribution



pensi on plan, on behalf of and attributable to the enployee for the
period of the violation.

(d) Any liability paid by the enpl oyer under any applicabl e federal
| aw governing notification of mass |ayoffs, plant closings, or
rel ocati ons.

(e) I'n an adm ni strative proceeding by the conm ssioner, any liability
pai d by the enployer prior to the comr ssioner's determ nation as the
result of a private action brought under this article.

(f) I'n a private action brought under this article, any liability paid
by the enployer in an adm nistrative proceedi ng by the conm ssi oner
prior to the adjudication of such private action.

5. Any liability incurred by an enpl oyer under subdivision one of this
section with respect to a defined benefit pension plan may be reduced by
crediting the enployee with service for all purposes under such a plan
for the period of the violation.

6. If an enployer proves to the satisfaction of the comm ssioner that
the act or om ssion that violated this article was in good faith and
that the enpl oyer had reasonabl e grounds for believing that the act or
omi ssion was not a violation of this article, the comm ssioner may, in
his or her discretion, reduce the anount of liability provided for in
this section. In determ ning the anobunt of such reduction, the
commi ssi oner shall consider (a) the size of the enployer; (b) the
har dshi ps i nposed on enpl oyees by the violation; (c) any efforts by the
enployer to mitigate the violation; and (d) the grounds for the
enpl oyer' s beli ef.

7. An aggrieved enpl oyee, |ocal governnent, or an enpl oyee
representative seeking to establish liability against an enpl oyer nay
bring a civil action on behalf of the person, other persons simlarly
situated, or both, in any court of conpetent jurisdiction, within the
time period provided by section two hundred thirteen of the civil
practice |aw and rules. The court may award reasonabl e attorneys' fees
as part of costs to any plaintiff who prevails in a civil action brought
under this article. If the court determ nes that an enpl oyer conducted a
reasonabl e i nvestigation in good faith, and had reasonable grounds to



bel i eve that its conduct was not a violation of this article, the court
may reduce the anount of any penalty it would otherw se inpose agai nst
t he enpl oyer under this article.

8. Neither the comm ssioner nor any court shall have the authority to
enjoin a plant closing, relocation, or mass |layoff under this article.



