§ 235. Investigation and hearing. 1. Wenever the fiscal officer has
reason to believe that a service enpl oyee has been paid | ess than the
wages stipulated in the contract, or if such contract has no wage
schedul e attached thereto and the fiscal officer has reason to believe
that a service enpl oyee has been paid | ess than the wages prevailing for
his craft, trade or occupation, the fiscal officer may, and upon receipt
of a witten conplaint froman enpl oyee enpl oyed t hereon, shall conduct
a special investigation to deternmine the facts relating thereto.

2. a. At the start of such investigation the fiscal officer nay notify
the financial officer of the public agency interested who shall, at the
direction of the fiscal officer, forthwith withhold from any paynent due
to the contractor executing the contract sufficient noney to safeguard
the rights of the service enployees and to cover the civil penalty that
may be assessed as provided herein, or, if there are insufficient noneys
still due or earned to the contractor or subcontractor to safeguard the
rights of the service enployees and to cover the civil penalty that may
be assessed as provided herein, the financial officer of another civil
di vi si on which has entered or subsequently enters into a buil ding
service work contract with the contractor or subcontractor, who shal
wi t hhol d from any paynment due the contractor or subcontractor executing
any building service work, sufficient noneys to safeguard the rights of
the service enployees and to cover the civil penalty that may be
assessed as provi ded herein.

b. If there are still insufficient noneys still due or earned to the
contractor or subcontractor to safeguard the rights of the service
enpl oyees and to cover the civil penalty that may be assessed as
provi ded herein, the financial officer shall imediately so notify the
fiscal officer, who may i ssue a notice of wi thholding to any of the
foll owi ng: any substantially-owned affiliated entity or successor or
subsidiary of the contractor or subcontractor; an officer of the
contractor or subcontractor who knowi ngly participated in the violation
of this article, any of the partners, if the contractor or subcontractor
is a partnership, or any of the five | argest sharehol ders of the
contractor or subcontractor, as determ ned by the fiscal officer.



c. The notice of wi thholding shall provide that the fiscal officer
intends to instruct the financial officer, not |less than ten days
foll owi ng service of the notice by mail, to withhold sufficient noneys
to safeguard the rights of the service enployees and to cover the civil
penalty that nay be assessed as provided herein, fromany paynent due
the notified party under any building service work contract pending
final determ nation. The notice of w thholding shall provide that within
thirty days followi ng the date of the notice of w thholding the notified
party may, contest the wi thholding on the basis that the notified party
is not a partner or one of the five |argest sharehol ders of the
subcontractor or contractor, an officer of the contractor or
subcontractor who knowi ngly participated in the violation of this
article, a substantially-owned affiliated entity or successor. |If the
notified party fails to contest the notice of withholding, or if the
fiscal officer, after reviewing the information provided by the notified
party in such contest, determnes that the notified party is a partner
or one of the five |argest sharehol ders, a substantially-owned
affiliated entity, an officer of the contractor or subcontractor who
knowi ngly participated in the violation of this article, or a successor,
the fiscal officer may instruct the financial officer to i mediately
wi t hhol d sufficient noneys to safeguard the rights of the service
enpl oyees and to cover the civil penalty that may be assessed as
provi ded herein fromany paynment due the notified party under any
bui | di ng service work contract pending the final determ nation.

d. The financial officer shall imrediately inplenent the notice of
wi t hhol ding and confirmin witing to the fiscal officer the anmount of
noney w t hhel d.

e. If the notified party contests the w thholding after a w thhol di ng
has been effected, and if the fiscal officer determ nes that the
notified party is not a partner or one of the five |argest sharehol ders,
a substantially-owned affiliated entity or successor, an officer of the
contractor or subcontractor who knowi ngly participated in the violation
of this article the fiscal officer shall imediately notify the
financial officer to release all paynents being withheld fromthe
notified party.



f. The noney shall be held in trust pending conpletion of the
i nvestigation.

3. If, despite the requirenents of law, the contract for the service
wor k has been awarded wit hout the annexation thereto of the schedul e of
wages provided for in this article, the fiscal officer shall determ ne
in the proceeding before himthe wages prevailing at the tinme the work
was performed for the crafts, trades or occupations of the enpl oyees
i nvol ved.

4. In an investigation conducted under the provisions of this section,
the inquiry of the fiscal officer shall not extend to work perforned
nore than two years prior to: (a) the filing of the conplaint, or (b)

t he conmencenent of the investigation upon the fiscal officer's own
volition, whichever is earlier in point of tine.

5. a. The investigation and hearing shall be expeditiously conducted
and upon the conpletion thereof the fiscal officer shall determ ne the
i ssues raised and shall nake and file an order in his office stating
such determination and forthwith serve personally or by nail a copy of
such order and determ nation together with a notice of filing upon al
parties to the proceedi ng and upon the financial officer of the public
agency i nvol ved.

b. In addition to directing paynent of wages found to be due, such
order of the fiscal officer may direct paynment of a further sumas a
civil penalty in an anobunt not exceeding twenty-five percent of the
total anmount found to be due. In assessing the anount of the penalty,
due consideration shall be given to the size of the enployer's business,
the good faith of the enployer, the gravity of the violation, the
hi story of previous violations of the enployer, successor or
substantially-owned affiliated entity or any successor of the contractor
or subcontractor, any officer of the contractor or subcontractor who
knowi ngly participated in the violation of this article, and any of the
partners if the contractor or subcontractor is a partnership or any of
the five largest sharehol ders of the contractor or subcontractor, as



determ ned by the fiscal officer, of such underpaynent of wages or

suppl enments, and any officer of the contractor or subcontractor who
knowi ngly participated in the violation of this article, and the failure
to conply with recordkeepi ng or other non-wage requirenents. Were the
fiscal officer is the comm ssioner, the penalty shall be paid to the
commi ssioner for deposit in the state treasury. Were the fiscal officer
is a city conptroller or other anal ogous officer, the penalty shall be
paid to said officer for deposit in the city treasury.

c. If the order directs the paynent to specified enpl oyees of wages
found to be due and unpaid, including interest at a rate not |ess than
si x per centum per year and not nore than the rate of interest then in
ef fect as prescribed by the superintendent of financial services
pursuant to section fourteen-a of the banking | aw per annum fromthe
ti me such wages shoul d have been paid, the financial officer of such
publ i c agency shall, upon the service to himof such order, pay to such
enpl oyees fromthe trust noney w thheld the anbunts specified in such
order and shall pay the civil penalty as provided herein, provided no
revi ew proceedi ng pursuant to the provisions of article seventy-eight of
the civil practice law and rules is commenced within thirty days of the
date said order was filed in the office of the fiscal officer. If such
reviewis tinmely commenced, the noney withheld shall remain in trust
pendi ng final disposition of the review proceeding. In determ ning the
rate of interest to be inposed the fiscal officer shall consider the
size of the enployer's business, the good faith of the enployer, the
gravity of the violation, the history of previous violations of the
enpl oyer, successor or substantially-owned affiliated entity or any
successor of the contractor or subcontractor, any officer of the
contractor or subcontractor who knowi ngly participated in the violation
of this article, and any of the partners if the contractor or
subcontractor is a partnership or any of the five | argest sharehol ders
of the contractor or subcontractor, as determ ned by the fiscal officer,
and the failure to conply with recordkeepi ng or other non-wage
requirenents.

6. Wen a final determ nation has been made and such determ nation is
in favor of an enpl oyee, such enployee may, in addition to any other



renmedy provided by this article, institute an action in any court of
appropriate jurisdiction against the person or corporation found to have
violated this article, any substantially-owned affiliated entity or any
successor of the contractor or subcontractor, any officer of the
contractor or subcontractor who knowi ngly participated in the violation
of this article, and any of the partners if the contractor or
subcontractor is a partnership or any of the five | argest sharehol ders
of the contractor or subcontractor, as determ ned by the fiscal officer,
for the recovery of the difference between the sum if any, actually
paid to himby the aforesaid financial officer pursuant to said order
and the amount found to be due himas determ ned by said order. Such
action nmust be comrenced within three years fromthe date of the filing
of said order, or if the said order is reviewed in a proceedi ng pursuant
to article seventy-eight of the civil practice law and rules, within
three years after the term nation of such review proceedi ng.

Provi ded that no proceeding for judicial review as provided in this
section shall then be pending and the tinme for initiation of such
proceedi ng shall have expired, the fiscal officer may file with the
county clerk of the county where the enpl oyer resides or has a place of
busi ness the order of the fiscal officer containing the anount found to
be due. The filing of such order shall have the full force and effect of
a judgnment duly docketed in the office of such clerk. The order may be
enforced by and in the nane of the fiscal officer in the same manner,
and with like effect, as that prescribed by the civil practice |aw and
rules for the enforcenent of a noney judgnent.

7. Wen, pursuant to the provisions of this section, two final orders
have been entered against a contractor, subcontractor, successor, or any
substantiall y-owned affiliated entity of the contractor or
subcontractor, any of the partners if the contractor or subcontractor is
a partnership, any of the five |largest shareholders of the contractor or
subcontractor, any officer of the contractor or subcontractor who
knowi ngly participated in the violation of this article within any
consecutive six-year period determ ning that such contractor or
subcontractor and/or its successor, substantially-owned affiliated
entity of the contractor or subcontractor, any of the partners or any of



the five largest sharehol ders of the contractor or subcontractor, any

of ficer of the contractor or subcontractor who knowi ngly participated in
the violation of this article has willfully failed to pay the prevailing
wages in accordance with the provisions of this article, whether such
failures were concurrent or consecutive and whether or not such final
determ nati ons concerni ng separate public building service contracts are
rendered sinultaneously, such contractor, subcontractor, successor, and
if the contractor, subcontractor, successor, or any substantially-owned
affiliated entity of the contractor or subcontractor, any of the
partners if the contractor or subcontractor is a partnership, or any of
the five largest sharehol ders of the contractor or subcontractor, any

of ficer of the contractor or subcontractor who knowi ngly participated in
the violation of this article, or any successor is a corporation, any

of ficer of such corporation who knowi ngly participated in such failure,
shall be ineligible to submt a bid on or be awarded any public building
service work for a period of five years fromthe date of the second
order, provided, however, that where any such final order involves the
fal sification of payroll records or the kickback of wages, the
contractor, subcontractor, successor, substantially-owned affiliated
entity of the contractor or subcontractor, any partner if the contractor
or subcontractor is a partnership or any of the five |argest

shar ehol ders of the contractor or subcontractor, any officer of the
contractor or subcontractor who knowi ngly participated in the violation
of this article shall be ineligible to submt a bid on or be awarded any
public building service contract or subcontract with the state, any
muni ci pal corporation or public body for a period of five years fromthe
date of the first final order. Nothing in this subdivision shall be
construed as affecting any provision of any other |law or regulation
relating to the awardi ng of public contracts.

8. a. Wen a final determ nation has been nmade in favor of a
conpl ai nant and the contractor or subcontractor found violating this
article has failed to make paynent as required by the order of the
fiscal officer, and provided that no rel evant proceeding for judicial
review shall then be pending and the time for initiation of such
proceedi ng shall have expired, the fiscal officer may file a copy of the
order of the fiscal officer containing the anmount found to be due with



the county clerk of the county of residence or place of business of any
of the foll ow ng:

(i) any substantially-owned affiliated entity or any successor of the
contractor or subcontractor;

(ii) any of the partners if the contractor or subcontractor is a
partnership or any of the five | argest sharehol ders of the contractor or
subcontractor, as determned by the fiscal officer; or

(iii) any officer of the contractor or subcontractor who know ngly
participated in the violation of this article; provided, however, that
the fiscal officer shall within five days of the filing of the order
provi de notice thereof to the partner or top five sharehol der or
successor or substantially-owned affiliated entity. The notified party
may contest the filing on the basis that it is not a partner or five
| ar gest sharehol ders, an officer of the contractor or subcontractor who
knowi ngly participated in the violation of this article, successor or
substantially-owned affiliated entity. If, after review ng the
i nformati on provided by the notified party in support of such contest,
the fiscal officer determnes that the notified party is not within the
definitions described herein, the fiscal officer shall inmediately
wi thdraw his filing of the order.

b. The filing of such order shall have the full force and effect of a
judgment duly docketed in the office of such clerk. The order nay be
enforced by and in the nane of the fiscal officer in the same manner,
and with like effect, as that prescribed by the civil practice |aw and
rules for the enforcenent of a noney judgnent.

9. Wen a final determ nati on has been made agai nst a subcontractor in
favor of a conpl ainant and the contractor has made paynent to the
conpl ai nant of any wages and interest due the conpl ai nant and any civil
penal ty, and providing that no rel evant proceeding for judicial review
shall then be pending and the tine for initiation of such proceeding
shal | have expired, the contractor may file a copy of the order of the
fiscal officer containing the amount found to be due with the county
clerk of the county of residence or place of business of the
subcontractor. The filing of such order shall have the full force and
effect of a judgnent duly docketed in the office of such clerk. The



j udgment nay be docketed in favor of the contractor who rmay proceed as a
judgment creditor against the subcontractor for the recovery of all
noni es paid by the contractor under such order.



